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EXECUTIVE SUMMARY

The U.S. Small Business Administration’s Office of the National
Ombudsman (ONO) was established under the Small Business _
Enforcement Fairness Act (SBREFA) of 1996. ONO's missionisto [0 assist small

asdst smal businesses facing unfair or excessive Federal fbusinesses facing
enforcement actions and foster a more small-business friendly B\ nfair or excessive
regulatory environment. To achieve these goals, ONO:

“ONQO’s mission is

Federal

1. Publishes annual ratings of Federal agencies' responsiveness enforcement
to small business related issues; actions.”

2. Organizes 10 volunteer Regulatory Fairness (RegFair) Boards
to raise awareness of small business rights throughout the country;

3. Chairs RegFair hearings, roundtables, and interagency meetings that solicit comments
and create dialogue between small businesses, trade associations, and Federal agencies,
and

4. Collects small businesses comments and acts as a liaison between Federal agencies and
small businesses.

Jack Faucett Associates, Inc. conducted an economic impact analysis of ONO activities for fiscal
year 2003. The following paragraphs highlight ONO’s achievements.

A Voice for Small Businesses

ONO provides an avenue for small businesses to voice their
concerns. ONO RegFair hearings and roundtables, create an | 3
environment where business owners testify about their 22 22
experiences, learn about the experiences of others, and speak
directly with Federal agency representatives to resolve their
issues or raise awareness of a cumbersome practice or policy.
The number of RegFair Hearings have noteably increased in
recent years. In 2003, over 1.4 million small businesses were
represented at ONO RegFair events. 2001 2002 2003

RegFair Hearings

Empowering Small Businesses

Small Business Comments Small businesses can comment on federal enforcement
600 actions in several ways including live testimony or by
412 submitting a form  through  ONO’'s  website
(www.sba.gov/ombudsman). The number of comments filed
has increased 19-fold since 2001. ONO is equipped with the
unique legidative authority to request an independent review
of small business comments by a high level officia in the
subject agency, which can lead to reversed or reduced fines.
2001 2002 2003 ONO comments saved small business $236,839 in fines FY

400

200 A
22
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2003. For example, the Department of Labor (DOL) overturned an enforcement action saving a
small daycare business $10,000 in fines and back wages. Examples of ONO’s success stories
are provided in the table below.

Agency ONO SMALL BUSINESSSAVINGS: Value
Fines and Penalties Reduced or Waived

EPA Stove manufacturer was fined due to confusion caused by $12,000
EPA certification letter. EPA revised the form letter and
reduced the fee.

IRS Fines issued due to an accounting error were refunded. $1,200

IRS Organization receives nonprofit certification after $10,000
testifying at RegFair Hearing; saving the business time and
attorney fees.

USDA Three ethnic grocery stores are reinstated in Food Stamp $120,000
program, stay open for business, and avoid fine.

IRS A late filing penalty is waived due to good track record. $282

EPA Environmental mediation fines are reduced for an Auto $35,000
shop.

DOL A fine for late filing of formsis refunded due to lost mail. $120

DOL A Saary vs. Hourly Wage issue is resolved in favor of $10,000
daycare business, which saves back wage payments.

IRS A fine issued due to system wide computer error is $1,337
corrected and the business receives refund.

EEOC Business enters into reconciliation discussions with agency $25,000
in place of fines.

USC A shipper, issued fines due to miscommunication, receives $2,000
arefund.

HHS A medical provider receives refund of overpaid fees. $2,400

IRS Tax fine issued to a nonprofit service group is reversed. $2,500

IRS A business, fined because the wrong date was written on a $15,000
tax form, receives a refund.

TOTAL SAVINGS $236,839

Business Sector Wide Impacts

ONO’s RegFair events and small business comments create government-wide changes that
impact businesses throughout the country. For example, a comment filed by a small brewery
restaurant led to the DOL reclassifying its brewers as salaried. This success story created a
precedent, saving one restaurant chain approximately $340,000 in attorney fees, time, and back
wages. In another case, a comment processed by ONO helped a new tour boat company, blocked
by water navigation regulations, to open for business in an economically depressed community.
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ONO helped create jobs and contributed tourism dollars to the local economy. In these two
cases alone, ONO saved small businesses approximately $590 thousand above and beyond
wavied fined and penalties.

ONO dso helps identify systemic errors that have an impact on many
} small businesses. For example, an ONO comment uncovered a computer
create jobs and ¥ error that mistakenly issued late tax filing notices and penalties. ONO
contributed to brought the issue to IRS's attention, the error was corrected, and the
the local business was refunded $1,337. This potentially saved countless other
businesses and the IRS from investing time and money to contest the
fines and review each case.

“ONO helped

economy”

Changing the Regulatory Environment

Not only does ONO help small business one case at a time, the ONO W «ONO reinforces a
strives to foster a more small business friendly environment by
reinforcing a “help you” versus a “gotcha’ approach of Federal §. ’
agencies. ONO encourages agencies to work with small businessesby | 90tcha’ approach

‘help you’ versus a

offering compliance gto enforcement.”
ONO Roundtables assistance and  educational
14 13 programs. These programs
12 0 help small business
10 understand federal laws and gives them the opportunity
8 - to comply before penalties are levied. ONO RegFair
6 Roundtables are an example of this effort. At
4 1 Roundtables, Federal agency representatives inform the
2 7 public on their statutory duties to conduct audits and
0 - inspections. They aso answer questions from small
2001 2002 2003 businesses and distribute materials on compliance
assistarnce resources.

ONO'’s reinforces its message by publishing an . . .
annual report for Congress that rates Federal agency Agencies with Non-Retaliation
responsiveness to small business issues. Each | 30 Policies

agency is graded on the quality and timeliness of
their small business comment responses, | og
participation in RegFair events, and whether
compliance assistance is given. ONO achievements | 1g A
include compelling Federal agencies to adopt
written non-retaliation policies.  These policies 0 -
protect and encourage small businesses to voice
their concerns. By 203, 21 Federa agencies had
adopted a written nonretailiation policy.

2002 2003
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ONO’s Value to Small Businesses

Whille ONO is not a substitute for legal counsel, .the services t.hg office J. ONO helps make
provides are completely free and have the potential to save millions of _

small businesses time and money. ONO helps make small business JJSmall business
concerns a priority for Federal agencies. An analysis of data from Jgconcerns a

Federal agencies outlining the value of fines reduced for smal W priority for Federal
businesses in 2003 shows ONO saved small businesses at least $19.7
million. Interviews with business owners and trade associations
indicate that small businesses place an annua value of ONO’s services
between $93 to $250 per business or $65 to $130 million in total.

agencies.”

Continuing to Make an Impact

The results of the analysis show that in FY 2003, ONO’s services had a total economic impact
ranging between $5.6 to $229.6 million dollars. The table below summarizes these findings.
These remarkable benefits stem from a program that costs less than $2 million a year. This
impact includes the direct savings to small business resulting from ONO comments and the
benefits experienced by small businesses affected by ONO success stories and a more small
business friendly federal regulatory environment.

ONO ECONOMIC IMPACT (FY 2003)

ACTIVITY IMPACT JANEE
LOW HIGH
Small Business Comments| Direct Savings $236,839 $236,839
Business Sector $590,000 $590,000
Rating Federal Agencies | Enforcement $19,710,240 $98,600,000
Environment
RegFair Events Vaueto Smal $65,100,000 $130,200,000
Businesses
Total Impact $85,637,079 $229,626,839
Cost- Benefit Ratio 46 124

As shown in the table above, the cost-benefit ratio of ONO services ranges between 46 and 124.
This means that each dollar invested in ONO yields a return between $46 and $124 in benefits to
small business. By continuing to act as a voice for small businesses and foster change in the
small business-federal agency interface, ONO will continue to save time and money for small
businesses and the American taxpayer. ¢
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1. INTRODUCTION

The purpose of this study is to estimate the economic impact of the United States Small Business
Administration’s (SBA) Office of the Nationa Ombudsman (ONO). This involves the
measurement of the annual outcomes resulting from each of ONO’s core activities. The ONO
core activities include:

Rating Federal Agencies regarding their enforcement activities toward small business,
Processing Small Business Comments,

Chairing Public Hearings, and

Coordinating Regional Volunteer Regulatory Fairness Boards.

EaN N

Each core activity was examined and analyzed to provide substantiated outcomes measured
using one or more of the following:

Money saved for small business owners.

Time saved for small business owners.

Improved federal agency responsiveness to small business owners.

Changes in the federal regulatory enforcement environment and their impact on small
business and the U.S economy.

Jobs saved and/or created.

Small business growth, expansion.

el N

o u

The analysis was conducted in accordance with the Government Performance and Results Act
(GPRA) and the Office of Management and Budget’s Program Assessment Rating Tool (PART).

1.1. Overview of ONO

ONO and 10 Regulatory Fairness Boards (RegFair Boards) were created under the Small
Business Regulatory Enforcement Fairness Act of 1996 (SBREFA). The act was designed to
give businesses, small government entities, and small nonprofit organizations a single point of
contact within the federal government to have their comments and concerns about unfair or
excessive regulatory enforcement actions heard and addressed. To fulfill this mission, ONO:

1. Provides small businesses with a means to comment on unfair or excessive federal
enforcement actions taken, such as unfair or retaliatory treatment, fines, penalties,
citations, and excessive audits or inspections;

2. Works with Federal agencies with regulatory enforcement authority and acts as the
liaison to have the small business comments or concerns addressed,

3. Organizes and trains volunteers from the small business community to serve as members
of 10 five-person RegFair Boards in order to receive comments, participate as leaders in
public hearings and conduct outreach and awareness efforts throughout the country; and
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4. Prepares an annual report to Congress that rates Federal agencies on the treatment of
small business including timeliness and adequacy of their responses and describes the
activities, findings and recommendations of the RegFair Boards.

Each of these activities is geared toward making the federal regulatory enforcement environment
more small business friendly.

Statistics developed by the SBA Office of Advocacy show that small businesses spend
approximately 50 percent more per employee per year than large businesses to comply with
federal regulations. This disparity can be attributed, among other things, to the fact large
businesses have attorneys, accountants, and other staff to spread the costs of doing business.
Small business owners often fulfill multiple roles and must consider the financia burden of
contesting federal regulatory enforcement actions. The high costs of lega fees and protracted
litigation, combined with the impression that government is not there to help, sometimes forces
small business acquiescence when they become victims of unfair treatment and excessive
regulatory enforcement.

ONO’s primary mission is to give a voice to these small entities and to assist them when they
experience unfair or excessive federa regulatory enforcement actions. While ONO is not a
substitute for legal counsel, the office offers small businesses an effective service to obtain a
response from federal agencies to their questions and concerns.

1.2. Government Performance and Results Act (GPRA)

Congress enacted the Government Performance and Results Act of 1993 (GPRA) to develop a
system of improving program performance and to provide greater accountability within federal
government agencies. The legislation requires agencies to clearly set goals and to report results.
By using Performance Management systems, federal program managers are expected to
maximize performance, minimize costs, and achieve the desired results. GPRA seeks to:

1. Improve the confidence of the American people in the capability of the U.S.
government by systematically holding Federal agencies accountable for achieving
program results;

2. Initiate program performance reform;

3. Improve Federal program effectiveness and public accountability by promoting a
new focus on results, service quality and customer satisfaction;

4. Help Federal managers improve service delivery by requiring them to plan for
meeting program objectives and by providing them with information about
program results and service quality;

5. Improve Congressional decision making by providing more objective information
on achieving statutory objectives and the relative effectiveness and efficiency of
Federa programs and spending; and
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6. Improve internal management of the Federal government.

The goals of GPRA are to be achieved through the creation of strategic plans and annual
performance plans and reports by all Federal agencies. The strategic plans are to cover a period
of not less than five years forward from the fiscal year in which they are submitted. Performance
plans are to be consistent with the agency’s strategic plan and cover al program activities
appearing in the agency’s budget. Agency goals and objectives are to be expressed as outcome-
oriented goals. An outcome in this instance is an assessment of the results of a program activity
compared to its intended purpose, where a program activity is a specific activity or project listed
in the program and financing schedules of the annual U.S. Government budget. Outcomes are to
be measured under GPRA as opposed to outputs, which are merely the tabulation, calculation or
recording of an activity or effort. An agency’s strategic plan also includes presenting key
external factors, which could significantly affect its ability to achieve these goals. The views and
suggestions of those entities potentially affected by or interested in an agency’s grategic plan
should be solicited and considered in the final preparation of the plan.

1.3. OMB Program Assessment Rating Tool (PART)

In July 2002, the Director of the Office of Management and Budget (OMB) announced that a
new method called the Program Assessment Rating Tool (PART) would be used to measure
program performance for the Federal budget. PART serves two main purposes. 1) it improves
agency GRPA plans and reports and 2) it establishes an outcome-based link between GPRA
goals and budgeting. PART develops objective, consistent ratings of programs for the Federal
budget.

PART consists of four sections each with a series of Yes or No questions. Those sections
include:

1. Program Purpose and Design
2. Strategic Planning

3. Program Management

4. Program Results

Each answer is accompanied by a short explanation and description of the supporting evidence.
Each question is given equa weight unless changed by the evaluator to focus on the key
components of a program. The first three sections are scored on an all-or-nothing basis. The
fourth section includes a four-point scale to assess degrees of success. Each set of questions may
include specific questions tailored to that particular program to guarantee a comprehensive
evaluation.

Section 1: Program Purpose and Design

This section consists of questions covering arange of actions to assess a program'’s effectiveness
and accountability mechanisms. OMB stresses outcome-based performance measurements in this
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section, and the questions evaluate whether or not the program has clearly defined goals, mission
statement, and accountability structure.

Section 2: Strategic Planning

This section answers the question, “Is the program budget aligned with the program goals in such
a way that the impact of funding, policy, and legidative changes on performance is readily
known?’

Section 3: Program Management

OMB places significant emphasis on a program’s use of managerial cost accounting systems for
managing of the programs tasks. Example questions include the following:

1. “Does the program have incentives and procedures to measure and achieve efficiencies
and cost effectiveness in program execution?’

2. “Does the agency estimate and budget for the full annual costs of operating the program
(including all administrative costs and allocated overhead) so that program performance
changes are identified with changes in funding levels?’

Section 4: Program Results

As the following question indicates, PART is aso designed to measure improvement within a
program.

“Does the program demonstrate improved efficiencies and cost effectiveness in achieving
program goals each year?’

Supporting evidence to substantiate a “Yes’ might include meeting performance targets to
reduce cost, meeting production or project deadlines, or an increase in productivity and output.

1.4. ONO GPRA Goals

Under SBA’s GPRA plan, ONO has a number of goals, outcome measures and output measures.
ONO’s mission falls under the SBA’sfirst strategic goa and the second objective under that goal
as follows:

Strategic Goal 1: Inprove the economic environment for small businesses.

Long Term Objective 1.2: Ensure equity and fairness in the Federal regulatory
enforcement process.

Under this objective, the SBA’s Annual Outcome Measures and FY 2003 goals include:
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Decrease the number of unfair or excessive federal regulatory enforcement actions taken
against small businesses (5 percent).

Increase the number of enforcement actions in which the civil penaty is reduced or
waived for small business (5 percent).

Program Annual Output Measures and FY 2003 goals include:

Decrease excessive enforcement actions (5 percent).

Increase compliance assistance to small business (5 percent).

Increase federa agency responsiveness (55 percent).

Increase small business contacts (300,000 contacts).

Number of small businesses impacted by comments made via ONO to federa agencies
(200,000 businesses).

Increase the number of reduced or waived penalties for small business (5 percent).

1.5. Study Objectives

The main objective of this study is to measure the progress of ONO in meeting many of the
GPRA outcomes specified above. Analysis on the last two goals listed above was not included in
this report because they were outside the scope of the study and baseline data has yet to be
developed. The second objective is to measure the more general economic impact of ONO on
small businesses and the U.S. economy. In many ways this goa is consistent, but in some ways it
isnot. GPRA outcomes are often measured in percent change; while economic impacts require
guantification in dollars, jobs and similar measures. Many of the economic impacts of ONO
programs are difficult to identify, to separate from the many other forces affecting small
businesses and to measure.

Study Methodology

The study was conducted in the fall of 2003 using data from FY 2001, 2002 and 2003. The
primary focus of the results is for FY 2003 and changes in performance from FY 2002 to FY
2003. However, it should be noted that many activities occur over several years and are difficult
to assign to a given year. A comment, for example, may have been filed in FY 2002, but not
addressed by an agency or department until FY 2003. Similarly, a comment made in FY 2003
may not have even been addressed at the time the study was conducted. For that reason, the
results of all of the comments submitted have been included in the analysis.

Study staff conducted data collection activities to compile the necessary qualitative and
guantitative information that this impact analysis is based upon. Background information data
and opinions were derived from a number of sources. These include:

Published information including ONO’s Annual Reports to Congress, ONO’s Website,
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Information contained in over 280 jurisdictional comments from FY 2002 and 2003. This
included reviewing each comment, accompanying background documentation, and
agency responses. Comments that received a favorable result were categorized and any
dollar savings were compiled. In many cases this required follow-up phone cals and
interviews with impacted businesses, their legal representatives, related business
associations and Federal agencies,

Four sets of interviews were conducted, targeting individual small business owners,
industry association representatives, government agency staff, and Regulatory Fairness
Board members, to gather any supplemental data,

Study staff attended ONO meetings held in California, Maryland, and Washington D.C.,
including an interagency meeting, and two regulatory fairness roundtables,

All available transcripts of ONO roundtables, hearings, and interagency meetings were
reviewed to identify the range of ONO activities and to identify any benefits resulting
from these activities.

Organization of the Report

This study measures the economic impact of these activities and quantifies the savings to small
business attributed to ONO. Study staff conducted an in-depth review of each ONO core activity
and developed and quantified economic impacts. The report is organized into the following
Separate six chapters:

Chapter 1: Introduction

Chapter 2: Reviewing the Impact of ONO Comment Activities

Chapter 3: Measuring ONO Impact on the Small Business Environment
Chapter 4: Agency Ratings & Federa Regulatory Enforcement Environment
Chapter 5: Hearings, RegFair Boards and the Option Value of ONO

Chapter 6: Results and Recommendations.

The remainder of this study provides detailed information on each of the core ONO activities, the
methodology used to estimate the economic impact, and resulting benefit estimates. The
following chapter, Chapter 2, presents an overview of the ONO comment process, quantifies the
numbers and types of comments, examines trends in the number of contacts and measures the
direct savings to small business in terms of reduced fines and penalties.

Chapter 3 examines positive business impacts, defined as positive changes in the operation or
development of businesses that occur as a result of ONO activities, specifically the filing of
agency comment forms. While Chapter 2 provided a summary of all the quantifiable small
business savings as a result of a reversed fines and penalties, this chapter describes changes to
business development that firms that commented to ONO and other businesses experienced. By
saving businesses time and effort in dealing with unfair regulatory enforcement actions and
issues, ONO allows small businesses to focus on their businesses. These impacts are measured in
the form of jobs saved or created, and the ability to stay in business or start a business. Staff
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contacted individual business owners and associations that received a favorable result to follow-
up and identify any positive or negative side effects as a result of submitting a comment to ONO.

Chapter 4 examines agency ratings and the impact of changes in regulatory enforcement on small
businesses. The process of rating agencies is designed to impact the way regulations are enforced
and to create a more positive regulatory enforcement environment through a decrease in
excessive enforcement actions, an increase in compliance assistance to small business, an
increase in number of reduced or walved penaties for small business and an increase in the
adoption of nonretaliation policies. In this chapter data on agency ratings over time is analyzed
and compared against GPRA goals. An order of magnitude impact estimate of ONO’s impact on
the regulatory enforcement environment is derived from burden reduction data reported by each
agency as part of the Paperwork Relief Act of 2002. The act requires agencies to report
enforcement actions against small businesses and penalty reductions in such actions so that the
regulatory burden reduction efforts of the agencies can be monitored. The chapter also examines
the change in the regulatory enforcement environment at federal agencies based on interviews
with agency officials.

Chapter 5, Hearings, RegFair Boards and the Option Value of ONO, examines the two ONO
core activities pertaining to chairing public hearings and coordinating regional volunteer
Regulatory Fairness Boards. Estimates are made of the number of businesses made aware of
ONO and that estimate is compared to the related GPRA god. In addition, the economic impact
concept of nonuse or option value is introduced. Option values refer to the utility that is derived
from a good without physical interaction with the resource. For the purposes of this study, the
resource was defined as the avenue provided by ONO to small businesses to report unfair or
excessive federal regulatory enforcement actions. The existence of ONO provides a benefit to all
small business owners, even if small entities do not use ONO services. An estimate of the option
value to individual business owners is developed through interviews and comparison with
business association dues. The willingness to pay estimate is multiplied by the number of
businesses aware of ONO services to approximate the total option value benefit.

Chapter 6 provides the study results and recommendations. The chapter begins with a summary
and tabulation of the economic impacts estimated throughout the study. This is followed by an
analysis of the progress toward the GPRA goals cited above based on analyses presented in
earlier chapters. Data on the costs of the ONO program are then introduced and combined with
the economic impact data in a benefit-cost comparison. The chapter concludes with
recommendations on how ONO can improve measurement of its economic impacts and progress
towards GPRA goals in future years.
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2. ONO Small Business Comments

ONO’s mission is to assist small businesses that experience unfair or excessive Federal
regulatory enforcement actions, such as repetitive audits, fines, penalties, or retaliation. To
achieve this, ONO receives comments from small businesses concerning any Federal regulatory
enforcement issue they may be facing and acts as a neutral liaison between the parties. ONO
forwards these comments for a high-level agency review and requests an officia response from
the agency. In some cases, reviews result in overturned or abated fines and penalties.

This chapter examines the ONO comment processing core activity and quantifies the impact of
this activity on small businesses. The chapter is organized into the following sections:

Overview of Comment Core Activity
Study Methodol ogy

Evaluation of the Core Activity
Economic Impact of ONO Comments
Summary and Conclusions

agrONE

2.1. Overview of the Comment Core Activity

ONO works under the authority of the Small Business Regulatory Enforcement Fairness Act of
1996 (SBREFA) to ensure small businesses, nonprofit organizations and small government
entities have an avenue to comment on unfair or excessive federal regulatory enforcement
actions. This includes audits, inspections, or other enforcement-related action such as retaliatory
actions or negative interaction with federal agency staff.

Comment Forms

Small businesses can report unfair or excessive federal enforcement actions by completing and
submitting an agency comment form to ONO. This form, shown in Figure 2.1, asks for basic
contact information, the name of the agency the comment is directed towards and a description
of the regulatory enforcement action or issue the business is facing. Businesses are aso asked to
include substantiating evidence of the enforcement action such as citations, phone logs, and
letters.

ONO's Federa Agency Comment Form activity is designed with three goals: 1) ease of use, 2)
easy access, and 3) quality feedback from federal agencies. To ease concerns of retaliation and to
protect the privacy of comment filers, ONO includes three confidentiality levels. Filers may
choose disclosure of their business name and specifics to be:

1. Limited strictly to ONO staff and RegFair Board Members,
2. Shared with the relevant federa agency, ONO and, RegFair Board members or
3. Befully disclosed to the public.
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Although different confidentiality levels are offered, ONO recommends that the commenter
allow the specifics to at least be shared with the relevant Federal agency. This insures that the
agency can conduct a thorough review and tailor a response that addresses the specifics of the
case. By knowing the name and location of a business, an agency can review the actions of a
particular auditor or investigator.
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Figure 2.1: ONO Federal Agency Comment Form

Federal Agency Comment Form
OMB Control #3245-0313

Small Business Administration — Office of the National Ombudsman
Exp. date 3/31/2007

409 Third Street SW, Washington, DC 20416 Case #

P: (202) 205-2417 — F: (202) 481-5719

Instructions
1. Complete, sign and date thisform. (Signature not required if completed at www.sba.gov/ombudsman).
2. Provide a brief written statement regarding the specific enforcement or compliance action taken against your organization by
the federal agency.
3. Submit copies of substantiating documentation, such as correspondence, citation, or notice.
4. If your comments concern the IRS, you must also include a completed IRS Tax Information Authorization Form 8821,
available at http://www.irs.gov/forms.
5. Fax, email or send this form and requested information to:
Fax: (202) 481-5719
E-mail: Ombudsman@sba.gov
Address; SBA Office of the National Ombudsman, 409 Third St., SW, Washington, DC 20416

Please Print
Organization/Company Name,

Address;

City: State; Zip:

Phone Fax : E-mail:;
Contact Name Title:

Please indicate your organization type:
Small Business Not-for-Profit, Representing Members
Small Government (population of less than 50,000)

List the federal agency with which you are having a problem:

Federal Agency Name:

Agency Contact person:

Agency Office/Division:

v Did the federa agency listed above inform you of your right to contact the SBA Office of the National Ombudsman?
Yes ?No If not, how did you learn about this office?

Confidentiality / Disclosure
The law allows you to keep your identity and other information private, and limit its access only to the Office of the Ombudsman. However, by
requesting confidentiality the federal agency may not have sufficient information to investigate your specific problem, possibly delaying or
preventing any potential resolution of your situation.
| request that my information be kept confidential. ? Yes ?No  (If yes, results may be limited.)

Signature; Date:

Your signature authorizes the SBA Ombudsman to proceed on your behalf.

Pursue all legal options you believe are in your company'’s best interest.
This process is nota substitute for legal action.

SBA FORM 1993 (2-04) Previous Editions Obsolete

Please Note: The estimated burden for completing thisform is45 minutes. You will not berequired to respond to thisinformation
collection if avalid OMB approval number is not displayed. |f you have any questionsor comments concer ning thisestimate or other
aspects of thisinformation collection, please contact theU. S. Small Business Administration, Chief, Administrative I nformation
Branch, Washington, D.C. 20416 and/or Office of Management and Budget, Clear ance Officer, Paperwork Reduction Project (3245-
0313), Washington, D.C. 20503 PLEASE DO NOT SEND FORMSTO OMB.
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Obtaining and Submitting Comments Forms

To ensure that the comment process is simple and readily accessible, ONO has devel oped several
methods of distributing and collecting comment forms. These methods include:

1. Completing ONO’s Online Comment Form,
2. Submitting completed forms by fax or mail, and
3. By completing the form and testifying at a Regulatory Fairness Hearing.

The following sections will briefly describe each option and will give an overview of what
happens after a comment is filed.

Online Comment Forms

The recently redesigned ONO website (www.sba.gov/ombudsman) includes detailed information
on the comment process and contains a web-form that small businesses can submit. The form is
similar to the one provided in the above section except for the fact that a dialogue box is included
to alow individuals to describe their situation. When the form is completed and the filer submits
the form, it is automatically sent to ONO staff members, who then print the comment and
conduct a preliminary review. Comment filers may be contacted to provide supplemental
information. Comments outside the jurisdiction of ONO are forwarded to an appropriate
government office or returned to the filer with available guidance.

Obtaining a Comment Form by Phone

Comment forms and instructions can also be obtained by calling ONO's toll-free telephone
number, 1-888-REG-FAIR (1-888-734-3247). Callers are greeted with a recording explaining the
comment services provided by ONO and are informed of the different methods of obtaining
comment forms. Callers may also leave a message containing their contact information. ONO
gtaff then mails or faxes the business a comment form.

Submitting Comments at Regulatory Fairness Hearings

ONO organizes and conducts Regulatory Fairness Hearings in an effort to increase awareness of
ONO services and bring ONO services directly to small businesses. RegFair hearings allow
small businesses to testify on the record about their situation. This is followed by a panel
discussion of possible avenues for help, which often results in steering the individual to a
specific person or agency. While comments are collected from public hearing testimony
transcripts, small businesses are required to complete the form and submit it to either RegFair
Board members or forward them directly to ONO headquarters in Washington D.C. for
processing.

3 Jack Faucett Associates - 652 17 July 2004



OFFICE OF THE NATIONAL OMBUDSMAN ECONOMIC IMPACT ANALYIS

Processing Small Business Comments - ONO’s Jurisdiction and Database

After ONO receives comment forms, they are checked for completeness and jurisdictional
authority. ONO’s jurisdiction is limited to issues pertaining to federal enforcement actions. The
office does not have the authority to request state and local agencies to review enforcement
actions. The ONO website includes an automated form that determines whether the Ombudsman
has jurisdiction in a particular case. If an individual can answer, “yes’ to the following three
guestions then they are encouraged to submit a comment:

1. Areyou asmal-business owner, small government entity, or a non-profit organization?

2. Isyour comment about a Federal government agency?

3. Have you been unfairly fined or penalized by a Federal government agency, or isa
Federal agency enforcement action imminent?

ONO maintains a computer database that tracks the progress of each comment. This database
includes a wealth of information including the following:

Detailed contact information of the filer,

Targeted Agency,

Confidentiality preference,

Regulatory Fairness Board Region,

Date the comment was submitted,

Date the comment was forwarded to agency,

Due date for the response,

Number of days comment has been with the agency, and
Date of the response received from the agency.

As part of the case file, ONO maintains a detailed log summarizing any events involving each
individua comment including any phone calls or letters sent to the respective agency and small
business. This file aso cortains a brief summary of the case.

Forwarding Comments for Agency Response

Jurisdictional comments are forwarded to high-level agency representatives for an independent
review to ensure the small business was treated fairly and the enforcement action was justified.
Responses from agencies are requested within 30 days. Agencies are given seven questions as a
guide for each response. Those questions are:

1. Why and how did you take the enforcement or compliance action(s)?

2. Did you notify the small business about the enforcement or compliance actions(s)? If so,
did your agency provide the business an opportunity to come into compliance?

3. Didyou review the action(s) of the investigator/auditory/inspector/individual to ensure
compliance with your agency’ s policies and procedures?
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4. Were your agency’s regiona and program offices responsive to the small business? If so,
please cite some examples.

5. Wasthe small businessinformed of their right to contact the Office of the National
Ombudsman at SBA?

6. Did your agency consider any alternatives to enforcement action, such as: waiving
penalties or reducing fines?

7. Asaresult of the issues raised by this small business concern, has your agency
implemented any changes to address this situation in the future? If so, please describe the
changes implemented.

Under SBREFA, agencies are required to send a detailed response back to ONO, which then
forwards a copy to the filer and to the regional RegFair Board.

2.2. Study Methodology

In order to assess the economic impacts of ONO comment activities, study staff conducted an in
depth review of ONO comment files and records of officia agency responses. Staff isolated
those cases where comments lead to a favorable outcome such as a reversed or abated fine or
vacated penalty. During the review, the comments were identified and classified using the
following categories:

Fear of Retaliation

Threats, Scare Tactics, or Intimidation
Unfair Enforcement

Excessive Fines and Pendlties

Repetitive Audits or Investigations

General Comments on Regulatory Fairness

SuhkhwbdpE

For the purpose of estimating the direct benefits of ONO comment activities, each of the
jurisdictional comments that had received an official agency response was reviewed. Study staff
reviewed each comment to determine the nature of the comment and the type of response from
the agency. Staff isolated comments that received a favorable response, also known as ONO
Success Stories, and placed them into a database for a more detailed examination. In this
database, study staff compiled information gathered from the case files regarding any
guantifiable savings experienced by the small business as aresult of the agency review.

To supplement information gathered from the ONO case files, study staff conducted interviews
with success story businesses to learn more about the details of their case to be included in the
benefits estimate. Study staff relied upon interviews with these small businesses to provide data
to complete the benefit estimate. Interviews also collected any additional information regarding
the impact on their business and the exact amounts of any reversed or abated fines or penalties
that were not included in the case files.

3 Jack Faucett Associates - 652 19 July 2004



OFFICE OF THE NATIONAL OMBUDSMAN ECONOMIC IMPACT ANALYIS

In some cases, businesses were able to avoid the penalty assessment phase of the enforcement
action as a result of ONO intervention. In these cases, the government agency conducting the
enforcement action was contacted to determine the estimated amount of the fine. For example, in
one case, a small mining business was issued two citations for not submitting quarterly
employment reports on time. The business had indeed mailed the reports, but the agency did not
receive it. After receiving the citation, the business filed a comment with ONO. By the time the
comment was reviewed and the two citations vacated, the penalty assessment phase had not even
been completed. Study staff contacted the Department of Labor Mine Safety and Health
Administration to determine the actual amount of the fines. In this case it was approximately $60
for each citation. However, this does not take into account the time and expense of contesting
these fines.

The same processes were conducted for cases where no quantifiable information was readily
available. For example, in the case of three food retail stores, who were disqualified from the
food stamp program by USDA, but later reinstated because of comments filed to ONO, the
estimated savings were determined using the civil penalty these businesses would have incurred
to rgjoin the program. In this case the maximum penalty would be $40,000. This number may be
considered a conservative figure due to the fact that USDA may have aso levied other fines and
filed crimina charges against the owners. Additionally, USDA actions may have caused the
stores to completely shut their doors.

In cases where a business received a favorable response on general comments on regulations or
procedures that prevented them from conducting or starting their businesses, study staff
interviewed the owners and established a baseline estimate of the benefits to their business.
These benefits could not be classified as a direct savings, but rather an operational benefit due to
a change in policy or procedure. This study categorizes these benefits as “Business Impacts’ of
ONO comment activities. Business impacts are discussed and quantified in Chapter 3.

2.3. Evaluation of the Core Activity

By using the increase in the number of comments submitted as an indicator, ONO efforts to
improve small business awareness of their services and to streamline the process have been
successful. The figure below shows the number of comments received over the past three years.
Between FY 2001 to 2003 ONO witnessed a 19-fold increase in the number of comments
submitted.

Figure2-1  Increasein Comments Submitted
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The overal quality of comments submitted by small businesses has increased. Table 2-1
provides a summary of the number of comments received by ONO and details the agency
response statistics for fiscal year 2002 and 2003. There was an impressive 28.5 percent increase
in the total number of comments submitted between FY 2002 to 2003, and an even more
impressive 72.1 percent increase in the number of jurisdictional comments. This illustrates that
ONO has been successful in raising small business awareness concerning the services it
provides.

Table2-1 ONO Comment Statistics

Per cent

Category FY 2002 FY 2003* | ner ease

Total number of comments 319 410 28.5%

Tota number of jurisdictional

comments 104 179 72.1%

Tota number of non-jurisdictional 215 33 8.4%
comments

Number of comments receivi ng a 80 103 28.8%.

responses from Federal agencies

*As of October 27, 2003

The ONO comment statistics also show that federal agencies are more responsive to small
business comments. The number of small business comments that received a formal response
from Federal agencies increased by 28.8 percent between FY 2002 and 2003. This dramatic
increase illustrates that the ability of ONO to make small business concerns a larger priority for
federa agencies.

2.4. Economic Impacts of ONO Comments

After identifying each ONO success story, study staff compiled information regarding the total
amount of dollars saved as a direct result of a favorable agency response. This category called
“Direct Savings to Commenter” represents the total amount of dollar savings experienced by the
commenter as a result of reversed, refunded, or reduced fines and penalties. Each case was
assigned a comment type category, and the agency and quantifiable end result was identified. In
most cases, comments fell into several categories. For example, a business facing repetitive
audits may have also raised the concern that the audits were retaiatory in aigin or a result of
unfair regulatory enforcement.

The results of the ONO success story review are presented in the table on the following pages. In
FY 2002 and 2003, ONO comment activities and interventions were directly responsible for
saving small businesses an estimated $237 thousand. Study staff reviewed each comment file and
contacted each of the businesses to request an interview. The table below aso includes a brief
summary of each case. It should be noted that a few cases did not involve returning fees or
abated penalty. However, there are implications for these small businesses that received
favorable responses from Federal agencies. These business impacts the value of the time and
money saved by small businesses from contesting the enforcement actions are examined in
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Chapter 3, which describes the effect ONO comments have on small business outlook and

operations.

Table 2-2 Direct Savingsto Commenters

Success
Story [Industry
Number

Agency

Comment Category

Fear of Retaliation

Direct
Savings

Fee/ Penalties /Fines
Unfair Enforcement
Repetitive
Audits/Investigations
Procedures &
Regulations

Case Summary

1 Mfg.

EPA

X X | $12,000

A stove manufacturer submits comment claiming EPA caused
confusion by including language in cover letters enclosed with
certifications referencing a 5-year renewal. EPA certifications are
\valid for 5 years from original application date. Business believed it
\was 5 years from the re-certification date and was issued a fine of
approximately $14,000. As aresult of the comment, EPA changed the
language on the form letter used to transmit the certificates to
eliminate the five-year renewal reference. EPA also reduced the
original fine to $2,000, which was the maximum allowable reduction.

2 Service

IRS

X $1,200

The IRS refunded $1,200 after reconsidering a fine because the small
business had changed from accrual to cash accounting.

3 Nonprofit

IRS

X | $10,000

Owner of astart-up nonprofit organization files a comment regarding
the lag time involved in processing of nonprofit organization
certification applications. Soon after, the IRS grants the business
nonprofit status. The owner testified at a RegFair Hearing and stated
ONO saved the business approximately $10,000 in lawyer and
laccountant fees.

4 Food Retail

USDA

X $40,000

Ethnic grocery store effectively closed by USDA because they were
disqualified from participating in food stamp program. Comment was
filed refuting food stamp trafficking allegations. USDA reviewed the
case and overturned the disgualification. The stores were reinstated in
the program. To stay in the program without ONO intervention, the
business would have had to pay a penalty up to $40,000.

5 Food Retail

USDA

X $40,000

Same as above

6 Food Retail

USDA

X $40,000

Same as above

Printing
Services

IRS

X $282

Business was charged a penalty by IRS for |ate taxes. After referral to
IRS for review and finding that the business had a good track record
land mitigating circumstances, the penalty was waived.

8 Automoative

EPA

X | X $35,000

Small business found to be partly financially responsible for clean-up
activities on a superfund site was fined $40,000. The fine was
reduced to $20,000 and then down to $5,000 and is now before the
court in an ability to pay case. The Owner contacted a RegFair Board
member and stated that the ONO comment and testimony helped the
business' case.

Tourism
Services

DOT

Business

Impacts
Chapter

Small business invested in opening a speedboat recreational service.
DOT regulations say boats cannot be operated without proper training
and license. Laws state that drivers must be US citizens and that only
US citizens may obtain boating licenses. The only qualified people to
operate these imported boats were non-citizens. DOT reviewed the
comment and found that they could make an exception if the business
proved that operators were qualified. Business saved $250,000 spent
on advertising and infrastructure costs that would have been lost due
to inability to operate. This savingsisincluded in the “ Business
Impacts” estimate provided in Chapter 3. This savingsis considered
a business impact because the case did not involve the return of fees
or abatement of penalties. This case created four additional jobs for a
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Success
Story
Number

Industry

Agency

Comment Category

Fear of Retaliation

Direct
Savings

Fee/ Penalties /Fines
Unfair Enforcement
Repetitive
Audits/Investigations
Procedures &
Regulations

Case Summary

total of 12 jobs with an annual estimated salary of $120,000. Businesd
islocated in an economically depressed community. It develops
additional tourism dollars and augments the local tax base.

10

Contracting

DOL

X $120

Business was issued two citations for late quarterly employment form
reports. After proving that the business did mail them in on time the
citations were vacated.

11

Services

DOL

X | X X | $10,000

Business was investigated for overtime and wage requirements
violations. Through an investigative interview the staff discovered
several violations. DOL Wage and Hour asked the firm to enter into af
payment plan for approximately $10,000 in back wages. Firm
contacted ONO and submitted a comment. DOL responded saying
after areview they determined that they could not take any action
against the firm.

Services

IRS

X X $1,337

Company was fined $1,336.84 as aresult of acomputer error that
sent out notices of late employee tax deposits. After acomment is
filed with ONO, the IRS dropped al fees and pendlties. Also IRS
corrected "the systematic error involving the issuance of CP 136
notices.” This may have a positive benefit for other businesses.

13

Services

EEOC

X X | $25,000

Businessisinvestigated for hiring discrimination and ADA
violations. EEOC determined that the alleged victim was due $25,000
in monetary damages. Firm disagreed and the conciliation process
was halted. The ownersfilled an ONO comment. DOL’ s response
states that the "comment brought to our attention that the conciliation
process may have been somewhat flawed.” Asaresult we have
reopened conciliation discussions...” The response notes the opening
of discussions without seeking monetary penalties.

14

Food Retail

DOL

Business

Impacts
Chapter

DOL Wage and Hour investigator determines that the businessisin
violation because two employees are classified as non-exempt from
overtime. Business submits a comment and DOL responds in favor of
the employer. This set a precedent for other firmsin the industry,
which is discussed in Chapter 3.

Transport

Customs

The Customs Service reversed its decision and refunded all finesto
[Terminal Shipping in Baltimore, Maryland after the owner filed a
comment. Customs originally issued two $1,000 fines for
noncompliance with arequirement to notify the Customs about any
unentered merchandise placed in a general order warehouse. Customs|
states, ""the issue appears to be more a miscommunication...as
opposed to noncompliance with the regulations.”

16

Medical
Services

HHS

Firm had difficulty becoming certified as a Medicare provider.
Comment requested reimbursement for services already rendered, but
was denied. Response did advise of arefund of money dueto
overpayment of certification fees. Requests for follow up interview
were declined.

17

Nonprofit

IRS

Businessis a volunteer group that maintains reunion grounds for the
veterans' reunion event. They were not classified as nonprofit
because there was no category when they were incorporated.
Business filed taxes late in 2000. Despite having no taxes owed they

are fined $2,500. ONO comment |ed to abatement.
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Comment Category
Success El|L|E| 0|20
Story |Industry|Agency | E| &| § |25 |£28| oi Case Summary
Number Els| 5|2z |83 savings
Sl 8|ls|c5 |8
s = | 8 2 || 6=
[} ) = k)
L & =) b4
$15,000 IRS fine issued due to alate form. IRS contacted business
owner. He faxed the completed form, but did not postdate it. IRS
18 Telecom IRS X | X X | $15,000 fautomatically issued alate filing penalty. ONO filed comment
acknowledging the communication error and the penalty was
overturned.
Total Savings to Comment Filers $236,839

2.5. Summary and Conclusions

Over the past three years, ONO has made tremendous strides in its mission to assist small businesses
facing unfair or excessive regulatory enforcement actions. By outlining the evolution of ONO’s comment
process and conducting an economic impact analysis of comment activities, this chapter uncovered two
key achievementsin FY 2003 to 2003. These include:

1. Saving small businesses at least $237,000 in quantifiable costs (reversed or abated fines and
penalties) and

2. Streamlining and improving the visibility of the comment pocess, which offers severa
methods to submit comments. This contributed to a 19-fold increase in the number of
comments received from FY 2001 to FY 2003.

A review of small business comments reveals that ONO has made progress toward its GRPA goals to
decrease excessive enforcement actions and increase agency responsiveness to small business concerns.
The overall number and quality of comments submitted from small business has increased. This shows
ONO's ahility to raise the visibility of the office and clearly convey its misson. ONO's performance in
relation to its GRPA goal to increase the number of small business contacts will be discussed in detail in
Chapter 5.

The money these small businesses saved as a result of submitting a comment form to ONO can now be
spent by the owner on activities that drive the American economy such as creating new jobs, expanding
operations, and providing goods and services. According to statistics compiled by the SBA Office of
Advocacy, small businesses employ over 53 percent of private sector workers and generate over 50
percent of the US gross domestic product. ONO contributes to the American economy by providing small
businesses with free and effective advocacy services that enable them to maintain focus on their
businesses.

The following chapter describes the link between the direct savings to small businesses as a result of
ONO comment activities and the overall impact of these success stories on the operations of the comment
filer and other small businesses.
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3. ONO Impacts on Small Businesses and Communities

Business impacts are arguably one of the most important and difficult outcomes of ONO
activities to quantify. Business impacts are positive changes in the operation or development of
businesses that occur as a result of ONO activities, specifically the filing of agency comment
forms and rating federal agencies.

While Chapter 2 provided a summary of all the quantifiable small business savings as aresult of
reversed fines and penalties, this chapter describes changes to business development and
entrepreneurial spirit that commenters and other businesses experienced. By saving businesses
time and effort in having to deal with appealing unfair or excessive regulatory enforcement
actions and issues, ONO alows small businesses to focus on running their business. These
impacts are measured in the form of jobs saved or created, and the ability to stay in business or
start a business.

This category also provides the missing link between the direct savings to the commerter and the
other effects ONO success stories have on the commenting business and other businesses. An
ONO success story may set a precedent that causes agency-wide policy changes or be the case
that other businesses use when appealing enforcement issues. ONO success stories may aso
have impacts on the communities the small businesses serve. The following sections will
describe the methodology used to quantify these benefits and present a minimum benefit
estimate.

3.1. Study Methodology

In order to develop an estimate of the business impacts, study staff conducted follow-up
interviews with small businesses that received a favorable response from their comment. Willing
interview participants were asked to describe what changes, if any, they witnessed as a result of
their interaction with ONO. Staff worked with businesses to try to conceptualize the affect of
ONO on their business in terms of jobs, time or dollar-savings. Interviewees were also asked to
outline the chain of events leading up to and after the business received a favorable decision to
see if any changes occurred such as hiring any new employees or expansion.

Because ONO activities have impacts for al businesses, staff aso contacted and interviewed
representatives of industry trade groups and small business associations, such as the National
Federation of Independent Business Owners (NFIB), to determine whether ONO success stories
had any measurable impact on their members. Information from these interviews serves as the
basis for estimating the minimum direct business impact.

In most cases, other than the dollar value of a reversed fine or penalty, business owners and
representatives interviewed were unable to quantify the resulting effects to their business. While
employment statistics and investment savings data can, in some cases, be compiled, the less
tangible business impacts, such as a small business person’s ability to continue to concentrate on
his or her own business or expand, are difficult to measure. Most businesses responded by saying
they could not place vaues on the ability to move on with their lives nor estimate how much
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time they saved. Most businesses were also unable to isolate any changes in business such as
hiring new employees or expanding their business. However, data was compiled in cases where
business owners were able to identity positive results.

3.2. Case Studies

ONO success story cases have had substantial impacts on the small business filing the comments
and other businesses in their industry sector. The following sections will highlight three case
studies where successful comments filed by small business have lead to measurable impacts.

Case Study: Regulatory Enforcement — “One Size Doesn’t Fit All”

When an ONO comment yields a favorable result, it not only benefits that particular business,
but it may also have an industry-wide affect. For example, the case of the brewery-restaurant
firm, Mickey Finn's Brewing Company in Libertyville, lllinois, a business was able to overturn a
Department of Labor's Wage and Hour Division determination that his brewers were hourly
employees and not exempt from the minimum wage and overtime provisions of the Fair Labor
Standards Act (FLSA).! This decision provided a precedent for other businesses to overturn
similar enforcement actions. In this case, business owner Bill Sugars believed the wage and hour
regulations did not reflect the operations structure of his type of establishment. This “one size
doesn't fit all” regulation enforcement approach is a common issue raised by small businesses. In
this case, the owner of the brewpub, which is an establishment offering both restaurant food and
beer produced onsite, paid its brewers an annual salary because they had severa responsibilities
and worked irregular hours as demanded because his product varied throughout the year.
According to the owner, he atempted to explain this dStuation, but the inspector was
uncooperative. The inspector threatened to impose monetary fines citing that the business had
willfully not complied with the regulations.

Because the dialogue between the business and inspector deteriorated, the brewery hired a
lawyer and spent over $7,000 in legal fees. After learning about ONO from his Congressman, the
owner testified a a Regulatory Fairness Hearing and submitted a comment form. When
guestioned about the impacts of this result, the owner said the issue was not about saving his
company money, but allowing him to run his businesses the way he wanted to and having the
government re-evaluate the way it interacts with businesses. After submitting a comment, the
business’ interaction with DOL improved. He received a visit from a regional DOL supervisor,
who spent time listening to him and interviewing his employees. This openness was a dramatic
contrast to the alleged antagonistic and threatening interaction the owner experienced with the
investigator. As a result, the business received notice from DOL stating that after further
investigation, “the case is being resolved in favor of the small business owner." After the issle
was resolved, the owner turned his focus on maintaining his business operations and was
featured 2as an example of successful business in the PBS series entitled, “Small Business
School.”

! For more information on this case see, SBA ONO Press Release, March 8, 2002, http://www.sba.gov/in/pr02-
01.html
2 pBS, Small Business School Series Website, http://smallbusinessschool .org/
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Not only did the favorable result save the business the costs of paying for additional legal

services and time, this reversal had potential savings for other businesses facing this issue and
increased the visibility of ONO. Study staff contacted the Association of Brewers (AOB) to find
out if the case had set a precedert and if the membership base of over 600 businesses
experienced any benefits. The association representative was familiar with the case because it
was a major issue presented at a recent association meeting where Ombudsman Barrera spoke
about ONO. The representative sent out an email to the entire membership network to solicit
information on the impacts of this case. In response, a representative from a brewery-restaurant
chain informed study staff that this particular ONO case allowed his establishment to “reverse
the determinations of a Washington State DOL audit, which re-classified our head brewers.” The
representative believed that if he did not appeal the issue and DOL was allowed to issue penalties
for back pay for each of his brewers at this establishment, then remaining brewers at the chain’s
establishment across the country would also be ethically entitled to back pay. This back pay was
estimated at $10,000 per employee. Because the appeal was granted, the business estimated a
total savings of approximately $340,000. More importantly, the representative noted, the
changing of his employee’'s pay from salaried to hourly would affect the culture of the business
by creating different expectations for their services and changing the way they were viewed by
other employees in the company. Also having to pay back pay may have caused severe cash flow
issues and potentially crippled the business.

Case Study: Increasing Responsiveness - The Government-Business
Interface

Another example of the business impacts of ONO is illustrated in the case of a start-up tourism
boating business in North Carolina named Smokey Mountain Boats. In this case, the
entrepreneur invested over $175,000 in infrastructure, boats, marketing and employee saaries,
but could not begin offering speedboat excursions on a lake because of two reasons; 1) a 1950's
navigability determination that limits such activities and 2) a law that prevented his employees
from obtaining captains licenses. Before investing, the entrepreneur hired a lawyer to contact all
the local and federa agencies to determine the breadth of laws he needed to comply with. After
they received the green light from every agency they contacted, a representative of the local
transit authority, in passing, told the owner that he might be violating Coast Guard rules. The
business made efforts to contact the Coast Guard to find out what impact this would have on
their business and discovered that the navigability determination prevented the business from
operating. At the same time, they found out that their boat captains were required to have
licenses. Only US citizens could obtain such licenses and because the speedboats were a new and
imported technology the only people qualified to operate the boats were foreign citizens. The
business intended to hire these foreign citizens to train his staff, but would till need approval to
conduct training exercises on the lake.

After writing his Congressman, the owner became aware of ONO and filed a comment form. It
was forwarded to the Coast Guard and the Department of Transportation. As aresult, the Coast
Guard reevaluated and changed the navigability determination for the lake and the US
Department of Transportation allowed his captains to obtain the necessary licenses pending
certification of his captains' skills by agency staff. Despite a delayed opening date, the business
was able to begin operations. Study staff interviewed the owner to determine what impact this
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had on his business. The owner stated that the ability for ONO to get answers to address his
concerns alowed him to start his business and potentialy saved his business approximately
$250,000 and the jobs of his eight current employees. This alowed him to keep his employees
and hire four new ones. The owner also mentioned that his business contributes to the economic
health of the community by generating tourism dollars. Clients stay in the local hotels and spend
money in the shops and restaurants in the area.

Case Study: ONO Positive Community Impacts

Another difficult-to-measure impact resulting from ONO intervention is the benefit to the
communities that rely upon the small businesses that ONO helps. In 2002, ONO assisted three
small ethnic grocery stories in becoming reinstated in the U.S. Department of Agriculture
(USDA) Food Stamp program. This saved the businesses from potential fines and continued
revenue losses. The reversal also returned a source of specialized ethnic foods to a population of
local immigrants.

The USDA conducted an investigation into three Somalian-owned food retail outlets in Sesttle,
Washington that specialized in providing speciaty foods such as meats and produce to Somali
immigrants. USDA launched the investigation because the sales records of the stores showed that
customers were spending the majority of their monthly food stamp stipend on one transaction
and several large transactions would occur in close proximity with one another. USDA believed
the storeowners were trafficking food stamps and issued a notice that the stores were being
disqualified from the program. To stay in the program, each business would have to pay a
penalty of up to $40,000. The business owners hired alawyer and discovered ONO services after
contacting their Congressman.

The businesses testified at an ONO RegFair Hearing in Seattle, Washington that the USDA
investigation did not consider the shopping patterns of the Somali immigrants who frequented
their stores. Immigrant families routinely make one grocery trip a month and spend the magjority
of their stipend on large portions of meats such as lamb and goat. Food was purchased in large
guantities to last the entire month. This explained the large transaction amounts. To explain the
close proximity of the large transactions, the businesses argued many families carpooled to shop
at these stores and the register person did not enter the transactions into the system until after the
families left the store. This explained the high volume of transactions occurring in rapid
succession. ONO met with USDA in Washington, D.C. and asked for areview of the explanation
provided by these stores. After a high-level USDA review, the three stores were reinstated in the
program.

Study staff made several attempts to contact the business owners to solicit data on the
implication of thisimpact to their businesses and to the surrounding communities; however, they
declined requests for interviews. Using information gathered from the ONO comment files, it
was ascertained that the businesses would have had to pay a fine up to $40,000 to be reinstated in
the program. There was no indication they were going to pay such a fee. However without any
other information, this figure was used in the benefits estimate of ONO’s success provided in
Chapter 2. It is difficult to assess the community impacts of this case because the opportunity
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costs of families that relied upon the grocery store are unknown. A future survey of the
customers may be useful in determining the affect of this case.

Case Study: ONO Identifies Systemic Errors

ONO comments may have widespread effects on businesses when federa agencies respond to
their comments with overarching corrections in regulatory enforcement. These impacts of
correcting systemic errors can be substantial and equally difficult to measure. This section
provides an example of this benefit.

In 2003, ONO saved a small stove manufacturing business approximately $12,000 in abated
fines and brought a systemic error to the attention of the EPA. EPA issues certificates of
compliance with environmental regulations to manufacturing companies. This certificate is
accompanied by a form letter. EPA contended that the certificate of compliance for Kuma
Stoves, a small business located in Hayden, Idaho, was expired and issued a fine. The business
contended the certificate was valid because the cover letter contained the following statement,
“The enclosed certificate is valid for five years from the effective date” As such, the business
owner believed the certificate was valid for five years. EPA included the above language with
the intent of informing the business of a policy that allows the certificate to be renewed every
five years. The business mistakenly added five years to the expiration date stamped at the bottom
of the certificate. As a result of the confusion epressed in the comment, EPA changed the
language in the form letter to eliminate the five- year renewal reference and directly reference the
expiration date of the certificate. Although, EPA states that this was the first case where a
business had expressed confusion with the expiration dates, this systemwide change prevents
other businesses from making the same mistake in the future. Additionally, EPA’s willingness to
change the letter reflects ONO’s impact on the cultural changes within Federa agencies, as they
are moving from a*gotcha’ to “help you” attitude toward small businesses.

3.3. Summary and Conclusions

This chapter describes the difficulties faced in estimating the direct business impacts of ONO
and provides a minimum estimate of the direct business impact of ONO. Only a limited number
of small businesses were contacted in order to stay in compliance with OMB regulations. The
study staff sought to develop the best possible estimates of savings without burdening businesses
with extensive questions or requests to provide documentation and detailed financial statements.
Even if a large-scale survey were conducted nationwide, it would be difficult for businesses to
provide information regarding these impacts, because changes in business operations may not be
solely attributable to ONO. However, a more forma and expansive survey of businesses that
have submitted comments may uncover more impacts. Table 3-1 below represents a minimum
impact estimate of ONO activities on business economic health, which amounts to
approximately $590 thousand.
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Table 3-1 Minimum Business Impacts Estimate of ONO

Business Name/ Industry Sector | Jobs Saved | Jobs Created | Money Saved (Thousands)
Brewery-Restaurant 0 0 $340
Tour Boat Services 8 7 $250
Total 8 7 $590
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4. IMPACT ON AGENCY ENFORCEMENT

While the direct comments concerning excessive federal regulatory enforcement actions
submitted by small businesses to ONO have a large economic impact, they represent only a small
portion of the total impact of ONO. One of the most powerful impacts that ONO has on
regulatory enforcement is through the various requirements that ONO-related statutes place on
the agencies. These include the Federal Agency Rating Criteria and the recent paperwork relief
legislation. These requirements and activities have caused a significant change in the regulatory
enforcement cultures at the agencies and have in turn provided significant positive economic
impacts on small businesses.

This chapter explores the impact that ONO activities are having on the regulatory enforcement
environment at federal agencies. The chapter is organized into the following sections:

Overview of Agency Rating Core Activity

Overview