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SBA Procedural Notice

g

11/5/96

 Set ExpDate"12/31/96" 12/31/96
TO:
All Employees
CONTROL NO.:
5000-784

SUBJECT:
Calculating SBA Loss Under the Premier Certified Lenders Program
EFFECTIVE:
3-1-2002

Introduction
The legislation establishing the Premier Certified Lenders Program (PCLP) requires Premier Certified Lenders (PCL) to reimburse SBA for 10 percent of the loss ultimately sustained by the Agency as the result of a default in the payment of principal or interest on a PCLP Debenture.  This requirement applies to all 504 loans made under the PCLP program, even if the Certified Development Company no longer retains PCL status.  To calculate SBA’s loss, the Agency will establish a beginning loss balance, add any additional applicable expenses, and subtract any recoveries. This notice establishes procedures for calculating SBA’s loss, discusses the impact of various liquidation scenarios on that calculation, and describes how reimbursement to the Agency is to take place.  

Establishing Beginning Balance, Applicable Expenses, and Recoveries

The beginning balance used for the loss calculation is comprised of the total principal, interest, and other charges (such as late fees, etc.) owed by the 504 borrower at the time the debenture is purchased.  SBA’s Central Servicing Agent (currently Colson Services) calculates this total and submits the transcript of account to SBA’s Denver Finance Center.  (SBA establishes a note receivable from the borrower and creates a new loan number by changing the eighth digit of that number from a “0” to a “5.”  At the same time, SBA shows the debenture balance in SBA’s loan accounting system as paid in full.)  

Certain expenses associated with the liquidation or collection actions will be added to the  beginning balance.  They could include reasonable attorney’s fees, litigation expenses, care and preservation of collateral (CPC) expenses, purchase of prior liens, appraisals, and other liquidation costs and expenses.  

All proceeds from the liquidation will be subtracted from the beginning balance to establish SBA’s net loss.  Liquidation proceeds could include recoveries from borrowers, guarantors, the sale of collateral, and other actions, such as Treasury collectibles.  

How Recovery Scenarios Affect SBA Loss Calculations

Various recovery scenarios will affect the calculation of SBA’s loss, and those scenarios will be handled as outlined below.  The lead SBA district office, which has the responsibility for administering and overseeing the CDC, will coordinate as necessary with the servicing SBA office.  The lead district office retains the responsibility for finalizing SBA’s loss calculation, for communicating that calculation to the PCL, and for effecting any Loan Loss Reserve Fund (LLRF) transfers. 

Borrower/Guarantor Default: If no recovery is possible, the borrower’s loan will be charged off, and the CDC will be required to reimburse SBA for 10 percent of the SBA loss.  

Borrower/Guarantor Settlement: If there is a cash settlement with a borrower or guarantor, the amount of that settlement will be deducted from the SBA loss balance.  If there is a term settlement with a borrower or guarantor, an ancillary note receivable will be established, and the face amount of the note will be deducted from the SBA loss balance.  If there are no other sources of recovery (such as from the sale of collateral) to be deducted from the loss balance, the CDC will be required to reimburse SBA for 10 percent of the remaining SBA loss balance following receipt of the cash settlement or establishment of the note receivable.  PCLs conducting liquidations are expected to complete appropriate due diligence to ensure that ancillary notes receivable are reasonably collectible.  If an ancillary note subsequently becomes uncollectible, SBA reserves the right to recalculate and readjust SBA’s loss balance for the purpose of securing further LLRF reimbursement from the PCL to the Agency.  

Note: PCLs will generally handle the liquidation of a defaulted loan and in due course may develop a compromise agreement with the borrower/guarantor, which must then be approved by the servicing SBA office.  If that compromise is not approved by the SBA and the subsequent liquidation recovery is significantly less than the likely recovery from the original compromise proposed by the PCL, the PCL may request that the SBA servicing office consider basing the loss calculation on the original compromise proposed by the PCL. If the servicing SBA office and the PCL disagree as to the viability of the original borrower/guarantor compromise proposed by the PCL and cannot resolve that disagreement locally, the lead SBA office will advise the PCL in writing that an impasse has been reached.  The PCL may appeal the compromise impasse to the AA/FA or designee.  Any appeal must be received by the lead SBA office within 30 calendar days of the PCL’s receipt of the notice of an impasse.     
Collateral Sold on Terms: If collateral securing the debt is sold for cash, that amount will be deducted from the SBA loss balance.  If collateral securing the debt is sold on terms, an ancillary note receivable will be established, and the face amount of the note will be deducted from the loss balance.  Following the deduction of any other recoveries (such as settlements from borrowers/guarantors), the loan will be charged off and the PCL will reimburse SBA for 10 percent of the SBA loss.  If an ancillary note subsequently becomes uncollectible, SBA reserves the right to recalculate and readjust SBA’s loss balance for the purpose of securing further LLRF reimbursement from the PCL to the Agency.  

Collateral Purchased by SBA: If SBA purchases the collateral, the Agency will credit the borrower’s loan account with the amount of the non-cash foreclosure bid (which creates a COLPUR- Collateral Purchased).  This will reduce the loan balance by the amount of the bid, but the SBA loss balance will not be changed until the COLPUR is sold.  Following the sale of the COLPUR, the SBA loss balance will be adjusted accordingly.  After the deduction of any other recoveries (such as settlements from borrowers/guarantors), the SBA will calculate a final SBA loss and notify the PCL of its required reimbursement obligation. 

Workout Agreement: Following the purchase of a debenture, if a workout agreement is reached with the borrower, there will be no SBA loss calculated and no SBA reimbursement unless/until the workout fails.  Any regular, recurring payments will be applied first to accrued interest and then to principal.  If the workout fails and the loan is again transferred to liquidation, any subsequent proceeds will be applied to the principal balance only, including any sporadic payments by the borrower.  After the liquidation is completed, SBA will calculate its loss and notify the PCL.

Other Scenarios: Other liquidation scenarios could develop, so the SBA field office will consult with the Office of Portfolio Management, a component of the Office of Financial Assistance, to determine the appropriate handling and how to calculate SBA’s loss.  

Wrap-up Report and SBA Notice to PCL Requiring Reimbursement

When all reasonable collection efforts have been exhausted, as agreed by the PCL and SBA, the PCL must submit a wrap-up report to the servicing SBA office and/or the lead SBA office within 30 calendar days of that agreement. The lead SBA office will calculate SBA’s loss and notify the PCL in writing of the amount of any reimbursement obligation within 30 calendar days of the office’s receipt of the wrap-up report. That notice will address the following requirements:   

1. Demand for Payment: Cite the reimbursement requirement, state the full amount owed, and when the reimbursement payment is due to SBA. (Payment to SBA is due within 30 calendar days of the PCL’s receipt of the demand for payment.)

2. Loss Calculation: Explain in detail how the SBA loss was calculated and include all appropriate documentation.  (The Agency intends to develop for internal purposes a PCLP loss calculation format, which will help facilitate and explain the SBA loss calculation.) 

3. Disputes Regarding SBA’s Loss Calculation: Notify the PCL that it should attempt to resolve disagreements regarding SBA’s loss calculation with lead SBA office personnel within the specified 30 calendar days.  

4. Appeal Rights: Notify the PCL that disputes regarding loss calculations that cannot be resolved with lead SBA office personnel may be appealed to the AA/FA or designee.   Also, advise that all requests for appeal of SBA’s loss calculation must be received by the lead SBA office within 30 calendar days of the PCL’s receipt of SBA‘s demand for payment.   

5. Payment Information: Tell the PCL to make the check payable to SBA and where to send it (Denver Finance Center) or provide the below wire transfer instructions if payment is to be made by wire transfer.

6. Consequences of Non-Payment: Notify the PCL that SBA will transfer funds from the PCL’s LLRF if either the payment or a loss calculation appeal is not received from the PCL within 30 calendar days of the PCL’s receipt of the demand. 

7. Contact Information: Provide the name, address, phone number, and e-mail address of the SBA person the PCL should contact if it has questions.

Reimbursing SBA for Ten Percent of Loss
The PCL may use Loss Reserves or other funds to reimburse SBA for the SBA loss for any PCLP Debenture.  If the PCL does not satisfy the entire reimbursement obligation, or appeal SBA’s loss calculation, within 30 calendar days of receipt of such demand for payment from SBA, the lead SBA office, using the rule-of-two, may cause funds in the PCL’s LLRF to be transferred to SBA in accordance with the procedures set forth in the control and security agreements relating to the applicable LLRFs.  (This SBA Procedural Notice modifies SBA Notice 5000-722, which requires 3 days notice to the PCL of an impending transfer from the LLRF.) 

Wire Transfer of Funds to SBA

Appendix I (SBA’s Wire Transfer Information) contains the information the lead SBA office must transmit to the depository institution (also known as the Originating Deposit Financial Institution or “ODFI”) to successfully transfer funds to the Agency.  Each data field must be completed accurately for the transfer to be successful. 

The “Agency Location Code”, the “Send Payment To”, and the “Special Instructions” data fields always remain the same; do not change them.  The remaining data fields must be completed according to the particulars of each debenture default. The lead SBA office should instruct depository institutions to contact the DFC Action Desk at (303) 844-2411 if they have any questions.

The lead SBA office must also secure a confirmation of the transfer from the Originating Deposit Financial Institution, which must be filed in the loan file. (The lead SBA office must ensure that LLRF reimbursements are not credited to the borrower’s loan balance.)  

The PCL is responsible for all costs and expenses associated with such transfers.  

If the Loss Reserves do not contain sufficient funds to reimburse SBA for any unpaid reimbursement obligation with respect to any PCLP Debenture, the PCL must pay SBA the difference within 30 days after demand for payment by SBA.  

If at any time, either as the result of the use of funds to reimburse SBA for any reimbursement obligation or for any other reason, the aggregate amount of Loss Reserves does not equal the full amount of Loss Reserves then required, the PCL must make additional contributions to the Loss Reserves within 30 days.  

___________________________ 

Jane Palsgrove Butler

Associate Administrator

     for Financial Assistance

Appendix I

SMALL BUSINESS ADMINISTRATION

Wire Transfer Information

NOTE:
All wire transfers sent to SBA are non-reversible by the originator.  The Agency’s financial institution is the FRB / NYC.  Inbound wires require the SBA loan number associated with the debenture.  Wires which do not contain this information will be returned to the Originating Deposit Financial Institution (ODFI) by the Receiving Depository Financial Institution (“RDFI”) at SBA’s request.

BANK INFORMATION REQUIRED BY

BANK ORIGINATING PAYMENTS:

ALC (Agency Location Code for SBA):
73000001_ _____________
Date Payment Is To Be Sent:


(Insert Date Here:   00/00/00 

Send Payment To:



021030004 (FRB/ NYC) Treasury Acct.

(This is SBA’s Bank Routing ABA #

for Federal Reserve Bank/NYC Treasury Account)

MESSAGE:    (BE SURE THIS INFORMATION IS SENT WITH THE WIRE)

SBA Loan Number & Borrower Name


Associated with the Debenture:

(Required: Insert number & name)

Special Instructions: 


(Required: “Reimbursement from the LLRF”)

Attention Financial Institutions:

For questions regarding Wire Transfers, please contact DFC Action Desk:   (1) (303) 844-2411


EXPIRES: 
xxx
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