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USA PATRIOT ACT
On October 26, 2001, President Bush signed into law the USA PATRIOT Act (Public Law 107-56).  Section 326 of the Act, codified at 31 U.S.C. 5318, requires the Secretary of the Treasury to prescribe regulations setting forth minimum standards for financial institutions to apply in verifying the identity of customers, in order to facilitate the prevention, detection and prosecution of international money laundering and the financing of terrorism.
 

JOINT FINAL RULE PROMULGATED BY TREASURY
On May 9, 2003, the U.S. Department of Treasury, through the Financial Crimes Enforcement Network (FinCEN), together with the Office of the Comptroller of the Currency (OCC), the Board of Governors of the Federal Reserve System, the Federal Deposit Insurance Corporation (FDIC), the Office of Thrift Supervision (OTS), and the National Credit Union Administration (NCUA), issued a Joint Final Rule applicable to Banks, Savings Associations, Credit Unions, and Certain Non-Federally Regulated Banks, requiring those lenders to implement a Customer Identification Program (CIP) by October 1, 2003.  The Joint Final Rule is codified at 31 CFR 103.121.  Those lenders subject to the Joint Final Rule are defined in 31 CFR 103.121(a)(2).  As noted in the preamble to the Joint Final Rule, the CIP must be applied throughout the lender’s U.S. including operations by its subsidiaries.  The Joint Final Rule requires the CIP procedures to cover customers opening an account, including a credit account, with the lender.

APPLICATION TO SBA LENDERS

This Notice is to remind those SBA lenders subject to the requirements of the Joint Final Rule, including certain Small Business Lending Companies (SBLCs) which as subsidiaries are required to comply, that SBA 7(a) Guaranty Loans and third party financings made in conjunction with SBA 504 Loans are subject to the provisions of 31 CFR 103.121.  SBA lenders are also advised that when making an SBA loan, they must continue using the SBA Form 912, Statement of Personal History, where applicable, in addition to any customer identification steps taken pursuant to their CIP. 
SBA LENDERS NOT COVERED BY JOINT FINAL RULE

Further, the Agency is informing SBA lenders not covered by the Joint Final Rule that it intends to shortly issue a Notice regarding the applicability of CIP requirements to these lenders.  In the interim, SBA expects these lenders (including but not limited to SBLCs) to begin planning a CIP.  (Certified Development Companies (CDCs) that make 504 loans with third party lenders that are subject to the Joint Final Rule will not be expected to duplicate CIP procedures.)  Sound underwriting standards would undoubtedly require SBA lenders not covered by the Joint Final Rule to employ substantially the same customer identification steps lenders subject to the Joint Final Rule are now required to implement.  Failure to follow such basic sound principles could result in denial of liability or lender oversight issues.  SBA lenders not covered by the Joint Final Rule should anticipate that the next Notice will set forth requirements similar to those in the Joint Final Rule. 

SBA lenders not covered by the Joint Final Rule are also advised to keep abreast of further regulatory activity by FinCEN extending the CIP requirements to additional categories of financial institutions.  On May 9, 2003, FinCEN issued a Proposed Rule extending the CIP requirements of 31 CFR 103.121 to “certain banks lacking a federal functional regulator.”  FinCEN has also indicated that it intends to issue CIP rules applicable to “loan and finance companies” and “persons involved in real estate closings and settlements.”  When final rules are issued by FinCEN, SBA expects that those SBA lenders covered by these rules will comply with the FinCEN requirements when processing SBA 7(a) Guaranty Loans, SBA 504 Loans and any other applicable SBA Loans.  

DISTRIBUTION OF INFORMATION TO LENDERS
SBA field offices should share this Notice with all SBA lenders.  Lenders are encouraged to monitor FinCEN’s USA PATRIOT Act regulatory activity by visiting the FinCEN website at http://www.fincen.gov.  SBA lenders subject to the Joint Final Rule should direct any questions regarding the rule to the appropriate regulatory authority which issued the rule.  A copy of the Joint Final Rule, as published in the Federal Register on May 9, 2003, can be located at the following link:  http://www.fincen.gov/326bankfinal.pdf. 

Questions regarding this Notice may be referred to A.B. McConnell, Chief, 7(a) Program Branch at (202) 205-7238 or by e-mail to andrew.mcconnell @sba.gov.

_______________

James E. Rivera

Associate Administrator

   for Financial Assistance
Expires: 1/1/2004
�This is paraphrased.
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