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of any succeeding breach of such term
or provision or condition.

§107.1920 Licensee’s application for
exemption from a regulation in this
part 107.

You may file an application in writ-
ing with SBA to have a proposed action
exempted from any procedural or sub-
stantive requirement, restriction, or
prohibition to which it is subject under
this part, unless the provision is man-
dated by the Act. SBA may grant an
exemption for such applicant, condi-
tionally or unconditionally, provided
the exemption would not be contrary
to the purposes of the Act. Your appli-
cation must be accompanied by sup-
porting evidence which demonstrates
to SBA’s satisfaction that:

(a) The proposed action is fair and eqg-
uitable; and

(b) The exemption requested is rea-
sonably calculated to advance the best
interests of the SBIC program in a
manner consonant with the policy ob-
jectives of the Act and the regulations
in this part.

§107.1930 Effect of changes in this
part 107 on transactions previously
consummated.

The legality of a transaction covered
by the regulations in this part is gov-
erned by the regulations in this part in
effect at the time the transaction was
consummated, regardless of later
changes. Nothing in this part bars SBA
enforcement action with respect to any
transaction consummated in violation
of provisions applicable at the time,
but no longer in effect.

PART 108—NEW MARKETS VENTURE
CAPITAL (*“NMVC”) PROGRAM

Subpart A—Introduction to Part 108

Sec.

108.10 Description of the New Markets Ven-
ture Capital Program.

108.20 Legal basis and applicability of this
part 108.

108.30 Amendments to Act and regulations.

108.40 How to read this part 108.

Subpart B—Definition of Terms Used in This
Part 108

108.50 Definition of terms.
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Subpart C—Qualifications for the NMVC
Program
ORGANIZING A NMVC COMPANY

108.100 Business form.
108.110 Qualified management.
108.120 Economic development primary mis-

sion.

108.130 Identified Low Income Geographic
Areas.

108.140 SBA approval of initial Management
Expenses.

108.150 Management and ownership diver-
sity requirement.

108.160 Special rules for NMVC Companies
formed as limited partnerships.

CAPITALIZING A NMVC COMPANY

108.200 Adequate capital for NMVC Compa-
nies.

108.210 Minimum capital
NMVC Companies.
108.230 Private Capital for NMVC Compa-

nies.

requirements for

Subpart D—Application and Approval
Process for NMVC Company Designation

108.300 When and how to apply for designa-
tion as a NMVC Company.

108.310 Contents of application.

108.320 Contents of comprehensive business
plan.

108.330 Grant issuance fee.

Subpart E—Evaluation and Selection of
NMVC Companies

108.340
108.350
108.360
108.370
108.380

Evaluation and selection—general.
Eligibility and completeness.
Evaluation criteria.

Conditional approval.

Final approval as a NMVC Company.

Subpart F—Changes in Ownership,
Structure, or Control

CHANGES IN CONTROL OR OWNERSHIP OF NMVC
COMPANY

108.400 Changes in ownership of 10 percent
or more of NMVC Company but no
change of Control.

108.410 Changes in Control of NMVC Com-
pany (through change in ownership or
otherwise).

108.420 Prohibition on exercise of ownership
or Control rights in NMVC Company be-
fore SBA approval.

108.430 Notification to SBA of transactions
that may change ownership or Control.

108.440 Standards governing prior SBA ap-
proval for a proposed transfer of Control.

108.450 Notification to SBA of pledge of
NMVC Company’s shares.
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RESTRICTIONS ON COMMON CONTROL OR OWN-
ERSHIP OF TwOo OR MORE NMVC CoOMPA-
NIES

108.460 Restrictions on Common Control or
ownership of two (or more) NMVC Com-
panies.

CHANGE IN STRUCTURE OF NMVC COMPANY

108.470 SBA approval of merger, consolida-
tion, or reorganization of NMVC Com-
pany.

Subpart G—Managing the Operations of a
NMVC Company

GENERAL REQUIREMENTS

108.500 Lawful operations under the Act.

108.502 Representations to the public.

108.503 NMVC Company’s adoption of an ap-
proved valuation policy.

108.504 Equipment and office requirements.

108.506 Safeguarding the NMVC Company’s
assets/Internal controls.

108.507 Violations based on false filings and
nonperformance of agreements with
SBA.

108.509 Employment of SBA officials.

MANAGEMENT AND COMPENSATION

108.510 SBA approval of NMVC Company’s
Investment Adviser/Manager.

108.520 Management Expenses of a NMVC
Company.

CASH MANAGEMENT BY A NMVC COMPANY

108.530 Restrictions on investments of idle
funds by NMVC Companies.

BORROWING BY NMVC COMPANIES FROM NON-
SBA SOURCES

108.550 Prior approval of secured third-party
debt of NMVC companies.

VOLUNTARY DECREASE IN REGULATORY
CAPITAL

108.585 Voluntary decrease in NMVC Com-
pany’s Regulatory Capital.

Subpart H—Recordkeeping, Reporting,
and Examination Requirements for
NMVC Companies

RECORDKEEPING REQUIREMENTS FOR NMVC
COMPANIES

108.600 General requirement for NMVC Com-
pany to maintain and preserve records.
108.610 Required certifications for Loans

and Investments.
108.620 Requirements to obtain information
from Portfolio Concerns.
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REPORTING REQUIREMENTS FOR NMVC
COMPANIES

108.630 Requirement for NMVC companies
to file financial statements and supple-
mentary information with SBA (SBA
Form 468).

108.640 Requirement to file portfolio financ-
ing reports (SBA Form 1031).

108.650 Requirement to report portfolio
valuations to SBA.

108.660 Other items required to be filed by
NMVC Company with SBA.

108.680 Reporting changes in NMVC Com-
pany not subject to prior SBA approval.

EXAMINATIONS OF NMVC COMPANIES BY SBA
FOR REGULATORY COMPLIANCE

108.690 Examinations.

108.691 Responsibilities of NMVC Company
during examination.

108.692 Examination fees.

Subpart I—Financing of Small Businesses
by NMVC Companies

DETERMINING THE ELIGIBILITY OF A SMALL
BUSINESS FOR NMVC FINANCING

108.700 Compliance with size standards in
part 121 of this chapter as a condition of
Assistance.

108.710 Requirement to finance Low-Income
Enterprises.

108.720 Small Businesses that may be ineli-
gible for financing.

108.730 Financings which constitute con-
flicts of interest.

108.740 Portfolio diversification (‘“‘overline”’
limitation).

108.760 How a change in size or activity of a
Portfolio Concern affects the NMVC
Company and the Portfolio Concern.

STRUCTURING NMVC COMPANY’S FINANCING OF
ELIGIBLE SMALL BUSINESSES

108.800 Financings in the form of equity in-
terests.

108.820 Financings in the form of guaran-
tees.

108.825 Purchasing securities from an under-
writer or other third party.

LIMITATIONS ON DISPOSITION OF ASSETS

108.885 Disposition of assets to NMVC Com-
pany’s Associates.

MANAGEMENT SERVICES AND FEES

108.900 Fees for management services pro-
vided to a Small Business by a NMVC
Company or its Associate.
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Subpart J—SBA Financial Assistance for
NMVC Companies (Leverage)

GENERAL INFORMATION ABOUT OBTAINING

LEVERAGE
108.1100 Type of Leverage and application
procedures.
108.1120 General eligibility requirement for
Leverage.
108.1130 Leverage fees payable by NMVC
Company.

108.1140 NMVC Company’s acceptance of
SBA remedies under §108.1810.

MAXIMUM AMOUNT OF LEVERAGE FOR WHICH A
NMVC COMPANY IS ELIGIBLE

108.1150 Maximum amount of Leverage for a
NMVC Company.

CONDITIONAL COMMITMENTS BY SBA TO
RESERVE LEVERAGE FOR A NMVC COMPANY

108.1200 SBA'’s Leverage commitment to a
NMVC Company’application procedure,
amount, and term.

108.1220 Requirement for NMVC Company to
file financial statements at the time of
request for a draw.

108.1230 Draw-downs by NMVC Company
under SBA’s Leverage commitment.

108.1240 Funding of NMVC Company’s draw
request through sale to third-party.

FUNDING LEVERAGE BY USE OF SBA
GUARANTEED TRUST CERTIFICATES (““TCs”)

108.1600 SBA authority to issue and guar-
antee Trust Certificates.

108.1610 Effect of prepayment or early re-
demption of Leverage on a Trust Certifi-
cate.

108.1620 Functions of agents, including Cen-
tral Registration Agent, Selling Agent
and Fiscal Agent.

108.1630 SBA regulation of Brokers and
Dealers and disclosure to purchasers of
Leverage or Trust Certificates.

108.1640 SBA access to records of the CRA,
Brokers, Dealers and Pool or Trust as-
semblers.

MISCELLANEOUS

108.1700 Transfer by SBA of its interest in a
NMVC Company’s Leverage security.
108.1710 SBA authority to collect or com-

promise its claims.
108.1720 Characteristics of SBA’s guarantee.

Subpart K—NMVC Company’s
Noncompliance With Terms of Leverage

108.1810 Events of default and SBA’s rem-
edies for NMVC Company’s noncompli-
ance with terms of Debentures.
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COMPUTATION OF NMVC COMPANY’S CAPITAL
IMPAIRMENT

108.1830 NMVC Company’s Capital
ment definition and general
ments.

108.1840 Computation of NMVC Company’s
Capital Impairment Percentage.

Impair-
require-

Subpart L—Ending Operations as a NMVC
Company

108.1900 Termination of participation as a
NMVC Company.

Subpart M—Miscellaneous

108.1910 Non-waiver of SBA’s
terms of Leverage security.

108.1920 NMVC Company’s application for
exemption from a regulation in this part
108.

108.1930 Effect of changes in this part 108 on
transactions previously consummated.
108.1940 Procedures for designation of addi-
tional Low-Income Geographic Areas

rights or

Subpart N—Requirements and Procedures
for Operational Assistance Grants to
NMVC Companies and SSBICs

108.2000 Operational Assistance grants to
NMVC Companies and SSBICs.

108.2001 When and how SSBICs may apply
for Operational Assistance grants.

108.2002 Eligibility of SSBICs to apply for
Operational Assistance grants.

108.2003 Grant issuance fee for SSBICs.
108.2004 Contents of application submitted
by SSBICs.
108.2005 Contents

SSBICs.
108.2006 Evaluation and selection of SSBICs.
108.2007 Grant award to SSBICs.

108.2010 Restrictions on use of Operational

Assistance grant funds.

108.2020 Amount of Operational Assistance
grant.

108.2030 Matching requirements.

108.2040 Reporting and recordkeeping re-
quirements.

AUTHORITY: 15 U.S.C. 689-689q.

SOURCE: 66 FR 28609, May 23, 2001, unless
otherwise noted.

of plan submitted by

Subpart A—Introduction to Part
108

8§108.10 Description of the New Mar-
kets Venture Capital Program.

The New Markets Venture Capital
(““NMVC”’) Program is a developmental
venture capital program for the pur-
pose of promoting economic develop-
ment and the creation of wealth and
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job opportunities in low-income geo-
graphic areas and among individuals
living in such areas. SBA selects and
then enters into participation agree-
ments with selected newly formed ven-
ture capital companies, and provides
leverage in the form of debenture guar-
antees to such companies to allow
them to make equity capital invest-
ments in smaller enterprises located in
low-income geographic areas. SBA also
awards grants to such companies and
to Specialized Small Business Invest-
ment Companies so that they can pro-
vide operational assistance to such
smaller enterprises in connection with
such investments.

§108.20 Legal basis and applicability
of this part 108.

The regulations in this part imple-
ment Part B of Title Il of the Small
Business Investment Act of 1958, as
amended (15 U.S.C. 661 et seq.). All
NMVC Companies must comply with
all applicable SBA regulations, ac-
counting guidelines and valuation
guidelines for NMVC Companies, avail-
able from SBA.

§108.30 Amendments to Act and regu-
lations.

A NMVC Company is subject to all
provisions of the Act and parts 108 and
112 of title 13 of the Code of Federal
Regulations.

§108.40 How to read this part 108.

(a) Center headings. All references in
this part to SBA forms, and instruc-
tions for their preparation, are to the
current issue of such forms (available
from Investment Division, SBA). Cen-
ter headings are descriptive and are
used for convenience only. They have
no regulatory effect.

(b) Capitalizing defined terms. Terms
defined in §108.50 have initial capital-
ization in this part 108.

() ““You.” The pronoun ‘‘you’” as
used in this part 108 means a NMVC
Company unless otherwise noted.

Subpart B—Definition of Terms
Used in This Part 108
§108.50 Definition of terms.

The following definitions apply to
this part 108:

§108.50

Act means the Small Business Invest-
ment Act of 1958, as amended (15 U.S.C.
661 et seq.).

Affiliate or Affiliates has the meaning
set forth in §121.103 of this chapter.

Applicant means any entity submit-
ting an application to SBA for designa-
tion as a NMVC Company under this
part.

Articles mean articles of incorpora-
tion or charter for a Corporate NMVC
Company, the partnership agreement
or certificate for a Partnership NMVC
Company, and the operating agreement
or other organizational documents for
a LLC NMVC Company.

Assistance or Assisted means Financ-
ing of or management services ren-
dered to a Small Business by or
through a NMVC Company pursuant to
the Act and this part.

Associate of a NMVC Company means
any of the following:

(1)(i) An officer, director, employee
or agent of a Corporate NMVC Com-
pany;

(ii) A Control Person, employee or
agent of a Partnership NMVC Com-
pany;

(iii) A managing member of a LLC
NMVC Company;

(iv) An Investment Adviser/Manager
of any NMVC Company, including any
Person who contracts with a Control
Person of a Partnership NMVC Com-
pany to be the Investment Adviser/
Manager of such NMVC Company; or

(v) Any Person regularly serving a
NMVC Company on retainer in the ca-
pacity of attorney at law.

(2) Any Person who owns or controls,
or who has entered into an agreement
to own or control, directly or indi-
rectly, at least 10 percent of any class
of stock of a Corporate NMVC Com-
pany or 10 percent of the membership
interests of an LLC NMVC Company,
or a limited partner’s interest of at
least 10 percent of the partnership cap-
ital of a Partnership NMVC Company.
However, neither a limited partner in a
Partnership NMVC Company nor a
non-managing member in an LLC
NMVC Company is considered an Asso-
ciate if such Person is an entity Insti-
tutional Investor whose investment in
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the Partnership, including commit-
ments, represents no more than 33 per-
cent of the capital of the NMVC Com-
pany and no more than five percent of
such Person’s net worth.

(3) Any officer, director, partner
(other than a limited partner), man-
ager, agent, or employee of any Asso-
ciate described in paragraph (1) or (2) of
this definition.

(4) Any Person that directly or indi-
rectly Controls, or is Controlled by, or
is under Common Control with, a
NMVC Company.

(5) Any Person that directly or indi-
rectly Controls, or is Controlled by, or
is under Common Control with, any
Person described in paragraphs (1) and
(2) of this definition.

(6) Any Close Relative of any Person
described in paragraphs (1), (2), (4), and
(5) of this definition.

(7) Any Secondary Relative of any
Person described in paragraphs (1), (2),
(4), and (5) of this definition.

(8) Any concern in which—

(i) Any person described in para-
graphs (1) through (6) of this definition
is an officer; general partner, or man-
aging member; or

(ii) Any such Person(s) singly or col-
lectively Control or own, directly or in-
directly, an equity interest of at least
10 percent (excluding interests that
such Person(s) own indirectly through
ownership interests in the NMVC Com-
pany).

(9 Any concern in which any Per-
son(s) described in paragraph (7) of this
definition singly or collectively own
(including beneficial ownership) a ma-
jority equity interest, or otherwise
have Control. As used in this paragraph
(9), ““collectively’ means together with
any Person(s) described in paragraphs
(1) though (7) of this definition.

(10) For the purposes of this defini-
tion, if any Associate relationship de-
scribed in paragraphs (1) through (7) of
this definition exists at any time with-
in six months before or after the date
that a NMVC Company provides Fi-
nancing, then that Associate relation-
ship is considered to exist on the date
of the Financing.

(11) If any NMVC Company has any
ownership interest in another NMVC
Company, the two NMVC companies
are Associates of each other.
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Capital Impairment has the meaning
set forth in §108.1830(b).

Central Registration Agent or CRA
means one or more agents appointed by
SBA for the purpose of issuing TCs and
performing the functions enumerated
in §108.1620 and performing similar
functions for Debentures funded out-
side the pooling process.

Close Relative of an individual means:

(1) A current or former spouse;

(2) A father, mother, guardian, broth-
er, sister, son, daughter; or

(3) A father-in-law, mother-in-law,
brother-in-law, sister-in-law, son-in-
law, or daughter-in-law.

Commitment means a written agree-
ment between a NMVC Company and
an eligible Small Business that obli-
gates the NMVC Company to provide
Financing (except a guarantee) to that
Small Business in a fixed or deter-
minable sum, by a fixed or deter-
minable future date. In this context
the term ‘‘agreement” means that
there has been agreement on the prin-
cipal economic terms of the Financing.
The agreement may include reasonable
conditions precedent to the NMVC
Company’s obligation to fund the com-
mitment, but these conditions must be
outside the NMVC Company’s control.

Common Control means a condition
where two or more Persons, either
through ownership, management, con-
tract, or otherwise, are under the Con-
trol of one group or Person. Two or
more NMVC companies are presumed
to be under Common Control if they
are Affiliates of each other by reason of
common ownership or common offi-
cers, directors, or general partners; or
if they are managed or their invest-
ments are significantly directed either
by a common independent investment
advisor or managerial contractor, or by
two or more such advisors or contrac-
tors that are Affiliates of each other.
This presumption may be rebutted by
evidence satisfactory to SBA.

Community Development Finance
means debt and equity-type invest-
ments in low-income communities.

Conditionally Approved NMVC Com-
pany means a company that—

(1) Has applied for participation as a
NMVC Company, and

(2) SBA has conditionally approved
to participate in the NMVC program
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for a specified period of time not to ex-
ceed two years, subject to the company
fulfilling the requirements to be a
NMVC Company within that specified
period of time.

Control means the possession, direct
or indirect, of the power to direct or
cause the direction of the management
and policies of a NMVC Company or
other concern, whether through the
ownership of voting securities, by con-
tract, or otherwise.

Control Person means any Person that
controls a NMVC Company, either di-
rectly or through an intervening enti-
ty. A Control Person includes:

(1) A general partner of a Partnership
NMVC Company;

(2) Any Person serving as the general
partner, officer, director, or manager
(in the case of a limited liability com-
pany) of any entity that controls a
NMVC Company, either directly or
through an intervening entity;

(3) Any Person that—

(i) Controls or owns, directly or
through an intervening entity, at least
10 percent of a Partnership NMVC
Company or any entity described in
paragraphs (1) or (2) of this definition;
and

(ii) Participates in the investment
decisions of the general partner of such
Partnership NMVC Company;

(4) Any Person that controls or owns,
directly or through an intervening en-
tity, at least 50 percent of a Partner-
ship NMVC Company or any entity de-
scribed in paragraphs (1) or (2) of this
definition.

Corporate NMVC Company. See defini-
tion of NMVC Company in this section.

Debentures means debt obligations
issued by NMVC companies pursuant to
section 355 of the Act and held or guar-
anteed by SBA.

Debt Securities are instruments evi-
dencing a loan with an option or any
other right to acquire Equity Securi-
ties in a Small Business or its Affili-
ates, or a loan which by its terms is
convertible into an equity position.
Consideration must be paid for all op-
tions that you acquire.

Developmental Venture Capital means
capital in the form of Equity Capital
Investments in Smaller Enterprises
made with a primary objective of fos-

§108.50

tering economic development in Low-
Income Geographic Areas.

Distribution means any transfer of
cash or non-cash assets to SBA, its
agent or Trustee, or to partners in a
Partnership NMVC Company, or to
shareholders in a Corporate NMVC
Company, or to members in an LLC
NMVC Company. Capitalization of Re-
tained Earnings Available for Distribu-
tion constitutes a Distribution to the
NMVC Company’s non-SBA partners,
shareholders, or members.

Equity Capital Investments means in-
vestments in the form of common or
preferred stock, limited partnership in-
terests, options, warrants, or similar
equity instruments, including subordi-
nated debt with equity features if such
debt provides only for interest pay-
ments contingent upon and limited to
the extent of earnings. Equity Capital
Investments must not require amorti-
zation. Equity Capital Investments
may be guaranteed by one or more
third parties; however, neither Equity
Capital Investments nor such guar-
antee may be collateralized or other-
wise secured. Investments classified as
Debt Securities are not precluded from
qualifying as Equity Capital Invest-
ments. Equity Capital Investments
may provide for royalty payments only
if the royalty payments are based on
the earnings of the concern.

Equity Securities means stock of any
class in a corporation, stock options,
warrants, limited partnership interests
in a limited partnership, membership
interests in a limited liability com-
pany, or joint venture interests.

Financing or Financed means out-
standing financial assistance provided
to a Small Business by a NMVC Com-
pany, whether through:

(1) Loans;

(2) Debt Securities;

(3) Equity Securities;

(4) Guarantees; or

(5) Purchases of securities of a Small
Business through or from an under-
writer (see §108.825).

Guaranty Agreement means the con-
tract entered into by SBA which is a
guarantee backed by the full faith and
credit of the United States Govern-
ment as to timely payment of principal
and interest on Debentures and SBA’s

107



§108.50

rights in connection with such guar-
antee.

Includible Non-Cash Gains means
those non-cash gains (as reported on
SBA Form 468) that are realized in the
form of Publicly Traded and Market-
able securities or investment grade
debt instruments. For purposes of this
definition, investment grade debt in-
struments means those instruments
that are rated ““‘BBB’’ or ‘“Baa’’, or bet-
ter, by Standard & Poor’s Corporation
or Moody’s Investors Service, respec-
tively. Non-rated debt may be consid-
ered to be investment grade if a NMVC
Company obtains a written opinion
from an investment banking firm ac-
ceptable to SBA stating that the non-
rated debt instrument is equivalent in
risk to the issuer’s investment grade
debt.

Institutional Investor means:

(1) Entities. Any of the following enti-
ties if the entity has a net worth (ex-
clusive of unfunded commitments from
investors) of at least $1 million, or such
higher amount as is specified in this
paragraph (1). (See also §108.230(c)(4)
for limitations on the amount of an In-
stitutional Investor’s commitment
that may be included in Private Cap-
ital.)

(i) A State or National bank, trust
company, savings bank, or savings and
loan association.

(ii) An insurance company.

(iii) A 1940 Act Investment Company
or Business Development Company
(each as defined in the Investment
Company Act of 1940, as amended (15
U.S.C. 8a-1 et seq.).

(iv) A holding company of any entity
described in paragraph (1)(i), (ii) or (iii)
of this definition.

(v) An employee benefit or pension
plan established for the benefit of em-
ployees of the Federal government, any
State or political subdivision of a
State, or any agency or instrumen-
tality of such government unit.

(vi) An employee benefit or pension
plan (as defined in the Employee Re-
tirement Income Security Act of 1974,
as amended (Public Law 93-406, 88 Stat.
829), excluding plans established under
section 401(k) of the Internal Revenue
Code of 1986 (26 U.S.C. 401(k)), as
amended).
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(vii) A trust, foundation or endow-
ment exempt from Federal income tax-
ation under the Internal Revenue Code
of 1986, as amended.

(viii) A corporation, partnership or
other entity with a net worth (exclu-
sive of unfunded commitments from in-
vestors) of more than $10 million.

(ix) A State, a political subdivision of
a State, or an agency or instrumen-
tality of a State or its political sub-
division.

(X) An entity whose primary purpose
is to manage and invest non-Federal
funds on behalf of at least three Insti-
tutional Investors described in para-
graphs (1)(i) through (I)(ix) of this defi-
nition, each of whom must have at
least a 10 percent ownership interest in
the entity.

(xi) Any other entity that SBA deter-
mines to be an Institutional Investor.

(2) Individuals. (i) Any of the fol-
lowing individuals if he/she is also a
permanent resident of the United
States:

(A) An individual who is an Accred-
ited Investor (as defined in the Securi-
ties Act of 1933, as amended (15 U.S.C.
77a-77aa)) and whose commitment to
the NMVC Company is backed by a let-
ter of credit from a State or National
bank acceptable to SBA.

(B) An individual whose personal net
worth is at least $2 million and at least
ten times the amount of his or her
commitment to the NMVC Company.
The individual’s personal net worth
must not include the value of any eq-
uity in his or her most valuable resi-
dence.

(C) An individual whose personal net
worth, not including the value of any
equity in his or her most valuable resi-
dence, is at least $10 million.

(ii) Any individual who is not a per-
manent resident of the United States
but who otherwise satisfies paragraph
(2)(i) of this definition provided such
individual has irrevocably appointed
an agent within the United States for
the service of process.

Investment Adviser/Manager means
any Person who furnishes advice or as-
sistance with respect to operations of a
NMVC Company under a written con-
tract executed in accordance with the
provisions of §108.510.
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Lending Institution means a concern
that is operating under regulations of a
state or Federal licensing, supervising,
or examining body, or whose shares are
publicly traded and listed on a recog-
nized stock exchange or NASDAQ and
which has assets in excess of $500 mil-
lion; and which, in either case, holds
itself out to the public as engaged in
the making of commercial and indus-
trial loans and whose lending oper-
ations are not for the purpose of fi-
nancing its own or an Associate’s sales
or business operations.

Leverage means financial assistance
provided to a NMVC Company by SBA
through the guaranty of a NMVC Com-
pany’s Debentures, and any other SBA
financial assistance evidenced by a se-
curity of the NMVC Company.

Leverageable Capital means
latory Capital, excluding
commitments.

LLC NMVC Company. See definition
of NMVC Company in this section.

Loan means a transaction evidenced
by a debt instrument with no provision
for you to acquire Equity Securities.

Loans and Investments means Port-
folio securities, assets acquired in lig-
uidation of Portfolio securities, oper-
ating concerns acquired, and notes and
other securities received, as set forth
in the Statement of Financial Position
of SBA Form 468.

Low-Income Enterprise means a Small-
er Enterprise that, as of the time of the
initial Financing, has its Principal Of-
fice located in a Low-Income Geo-
graphic Area.

Low-Income
Area’’) means—

(1) Any population census tract (or in
the case of an area that is not tracted
for population census tracts, the equiv-
alent county division, as defined by the
Bureau of the Census of the United
States Department of Commerce for
purposes of defining poverty areas), if—

(i) The poverty rate for that census
tract is not less than 20 percent;

(ii) In the case of a tract—

(A) That is located within a metro-
politan area, 50 percent or more of the
households in that census tract have
an income equal to less than 60 percent
of the area median gross income; or

(B) That is not located within a met-
ropolitan area, the median household

Regu-
unfunded

Geographic Area (‘LI
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income for such tract does not exceed
80 percent of the statewide median
household income; or

(C) As determined by the Adminis-
trator in accordance with §108.1940 of
this part, a substantial population of
Low-Income Individuals reside, an in-
adequate access to investment capital
exists, or other indications of economic
distress exist in that census tract; or

(2) Any area located within—

(i) A Historically Underutilized Busi-
ness Zone (‘“HUBZone’”) as defined in
section 3(p) of the Small Business Act
and 13 CFR 126.103;

(i) An Urban Empowerment Zone or
Urban Enterprise Community (as des-
ignated by the Secretary of the United
States Department of Housing and
Urban Development); or

(iii) A Rural Empowerment Zone or
Rural Enterprise Community (as des-
ignated by the Secretary of the United
States Department of Agriculture).

Low-Income Individual means an indi-
vidual whose income (adjusted for fam-
ily size) does not exceed—

(1) For metropolitan areas, 80 percent
of the area median income; and

(2) For nonmetropolitan areas, the
greater of—

(i) 80 percent of the area median in-
come, or

(ii) 80 percent of the statewide non-
metropolitan area median income.

Low-Income Investment means an EQ-
uity Capital Investment in a Low-In-
come Enterprise.

Management Expenses has the mean-
ing set forth in §108.520.

NAICS Manual means the latest issue
of the North American Industrial Clas-
sification System Manual, prepared by
the Office of Management and Budget,
and available from the U.S. Govern-
ment Printing Office, Superintendent
of Documents, P.O. Box 371954, Pitts-
burgh, Pa., 15250-7954.

New Markets Tax Credit program
means the tax credit created by the
Consolidated Appropriations Act of
2001, Public Law 106-554 (114 Stat.
2762A), enacted December 21, 2000, to be
implemented by the Internal Revenue
Service, United States Department of
Treasury.

New Markets Venture Capital Company
or NMVC Company means a corporation
(Corporate NMVC Company), a limited
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partnership organized as required by
§108.160 (Partnership NMVC Company),
or a limited liability company (LLC
NMVC Company) that—

(1) Has been granted final approval
by SBA under §108.380, and

(2) Has entered into a Participation
Agreement with SBA. For certain pur-
poses, the Entity General Partner of a
Partnership NMVC Company is treated
as if it were a NMVC Company (see
§108.160(a)).

1940 Act Company means a NMVC
Company which is registered under the
Investment Company Act of 1940 (15
U.S.C. 80a-1 et seq.).

1980 Act Company means a NMVC
Company which is registered under the

Small Business Investment Incentive
Act of 1980 (Public Law 96-447, 94 Stat.
2275).

Operational Assistance means manage-
ment, marketing, and other technical
assistance that assists a Small Busi-
ness with its business development.

Original Issue Price means the price
paid by the purchaser for securities at
the time of issuance.

Participation Agreement means an
agreement between SBA and a com-
pany to which SBA has granted final
approval under §108.380, that—

(1) Details the company’s operating
plan and investment criteria; and

(2) Requires the company to make in-
vestments in Smaller Enterprises at
least 80 percent of which Smaller En-
terprises are located in LI Areas.

Partnership NMVC Company. See defi-
nition of NMVC Company in this sec-
tion.

Person means a natural
legal entity.

Pool means an aggregation of SBA
guaranteed Debentures approved by
SBA.

Portfolio means the securities rep-
resenting a NMVC Company’s total
outstanding Financing of Smaller En-
terprises. It does not include idle funds
or assets acquired in liquidation of
Portfolio securities.

Portfolio Concern means a Small Busi-
ness Assisted by a NMVC Company.

Principal Office means the location
where the greatest number of the con-
cern’s employees at any one location
perform their work. However, for those
concerns whose ‘‘primary industry”’

person or
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(see 13 CFR 121.107) is service or con-
struction (see 13 CFR 121.201), the de-
termination of principal office excludes
the concern’s employees who perform
the majority of their work at job-site
locations to fulfill specific contract ob-
ligations.

Private Capital has the meaning set
forth in §108.230.

Publicly Traded and Marketable means
securities that are salable without re-
striction or that are salable within 12
months pursuant to Rule 144 (17 CFR
230.144) of the Securities Act of 1933, as
amended, by the holder thereof, and
are of a class which is traded on a regu-
lated stock exchange, or is listed in the
Automated Quotation System of the
National Association of Securities
Dealers (NASDAQ), or has, at a min-
imum, at least two market makers as
defined in the relevant sections of the
Securities Exchange Act of 1934, as
amended (15 U.S.C. 77b et seq.), and in
all cases the quantity of which can be
sold over a reasonable period of time
without having an adverse impact upon
the price of the stock.

Regulatory Capital means Private
Capital, excluding any portion of Pri-
vate Capital that is designated as
matching resources in accordance with
§108.2030(b)(3).

Relevant Venture Capital Finance
means Equity Capital Investments in
small businesses in low-income com-
munities or benefiting low-income
communities.

Retained Earnings Available for Dis-
tribution means Undistributed Net Re-
alized Earnings less any Unrealized De-
preciation on Loans and Investments
(as reported on SBA Form 468), and
represents the amount that a NMVC
Company may distribute to investors
(including SBA) as a profit Distribu-
tion, or transfer to Private Capital.

SBA means the Small Business Ad-
ministration, 409 Third Street, SW.,
Washington, DC 20416.

Secondary Relative of an
means:

(1) A grandparent, grandchild, or any
other ancestor or lineal descendent
who is not a Close Relative;

(2) An uncle, aunt, nephew, niece, or
first cousin; or

individual
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(3) A spouse of any person described
in paragraph (1) or (2) of this defini-
tion.

Small Business means a small business
concern as defined in section 103(5) of
the Act (including its Affiliates), and
which meets the criteria applicable to
the Small Business Investment Com-
pany program as set forth in part 121 of
this chapter.

Small Business Investment Company
(SBIC) means a Licensee, as that term
is defined in §107.50 of this chapter.

Smaller Enterprise means any Small
Business that:

(1) Together with its Affiliates has a
net worth of not more than $6.0 million
and average net income after Federal
income taxes (excluding any carry-over
losses) for the preceding two years no
greater than $2.0 million; or

(2) Both together with its Affiliates,
and by itself, meets the size standard
of §121.201 of this chapter at the time
of Financing for the industry in which
it is then primarily engaged.

Specialized Small Business Investment
Companies (SSBICs) means any Small
Business Investment Company that—

(1) Invests solely in small business
concerns that contribute to a well-bal-
anced national economy by facilitating
ownership in such concerns by persons
whose participation in the free enter-
prise system is hampered because of so-
cial or economic disadvantages; and

(2) Was licensed under section 301(d)
of the Small Business Investment Act,
as in effect before September 30, 1996.

Trust means the legal entity created
for the purpose of holding guaranteed
Debentures and the guaranty agree-
ment related thereto, receiving, hold-
ing and making any related payments,
and accounting for such payments.

Trust Certificate Rate means a fixed
rate determined at the time Deben-
tures are pooled.

Trust Certificates (TCs) means certifi-
cates issued by SBA, its agent or
Trustee and representing ownership of
all or a fractional part of a Trust or
Pool of Debentures.

Trustee means the trustee or trustees
of a Trust.

Undistributed Net Realized Earnings
means Undistributed Realized Earnings
less Non-cash Gains/Income, each as re-
ported on SBA Form 468.

§108.110

Unrealized Appreciation means the
amount by which a NMVC Company’s
valuation of each of its Loans and In-
vestments, as determined by its Board
of Directors or General Partner(s) in
accordance with NMVC Company’s
valuation policies, exceeds the cost
basis thereof.

Unrealized Depreciation means the
amount by which a NMVC Company’s
valuation of each of its Loans and In-
vestments, as determined by its Board
of Directors or General Partner(s) in
accordance with NMVC Company’s
valuation policies, is below the cost
basis thereof.

Unrealized Gain (Loss) on Securities
Held means the sum of the Unrealized
Appreciation and Unrealized Deprecia-
tion on all of a NMVC Company’s
Loans and Investments, less estimated
future income tax expense or estimated
realizable future income tax benefit, as
appropriate.

[66 FR 28609, May 23, 2001, as amended at 67
FR 68502, Nov. 12, 2002]

Subpart C—Qualifications for the
NMVC Program

ORGANIZING A NMVC COMPANY

§108.100 Business form.

A NMVC Company must be a newly
formed for-profit entity or, subject to
§108.150, a newly formed for-profit sub-
sidiary of an existing entity. It must be
organized under State law solely for
the purpose of performing the func-
tions and conducting the activities
contemplated under the Act. It may be
organized as a corporation (‘“‘Corporate
NMVC Company’’), a limited partner-
ship (““Partnership NMVC Company’’),
or a limited liability company (“LLC
NMVC Company”).

§108.110 Qualified management.

An Applicant must show, to the sat-
isfaction of SBA, that its current or
proposed management team is quali-
fied and has the knowledge, experience,
and capability in Community Develop-
ment Finance or Relevant Venture
Capital Finance, necessary for invest-
ing in the types of businesses con-
templated by the Act, the regulations
in this part and its business plan. In
determining whether an Applicant’s
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current or proposed management team
has sufficient qualifications, SBA will
consider information provided by the
Applicant and third parties concerning
the background, capability, education,
training and reputation of its general
partners, managers, officers, key per-
sonnel, and investment committee and
governing board members. The Appli-
cant must designate at least one indi-
vidual as the official responsible for
contact with SBA.

§108.120 Economic development pri-
mary mission.
The primary mission of a NMVC
Company must be economic develop-
ment of one or more LI Areas.

§108.130 Identified Low
graphic Areas.

A NMVC Company must identify the
specific LI Areas in which it intends to
make Developmental Venture Capital
investments and provide Operational
Assistance under the NMVC program.

Income Geo-

§108.140 SBA approval of initial Man-
agement Expenses.

A NMVC Company must have its
Management Expenses approved by
SBA at the time of designation as a
NMVC Company. (See §108.520 for the
definition of Management Expenses.)

§108.150 Management and ownership
diversity requirement.

(a) Diversity requirement. You must
have diversity between management
and ownership in order to be a NMVC
Company. To establish diversity, you
must meet the requirements in para-
graphs (b) and (c) of this section.

(b) Percentage ownership requirement.
No Person or group of Persons who are
Affiliates of one another may own or
control, directly or indirectly, more
than 70 percent of your Regulatory
Capital or your Leverageable Capital.

(c) Non-affiliation requirement. At
least 30 percent of your Regulatory
Capital and Leverageable Capital must
be owned and controlled by three Per-
sons unaffiliated with your manage-
ment and unaffiliated with each other,
whose investments are significant in
dollar and percentage terms as deter-
mined by SBA. Such Persons must not
be your Associates (except for their
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status as your shareholders, limited
partners or members) and must not
Control, be Controlled by, or be under
Common Control with any of your As-
sociates. A single ‘“‘acceptable’ Institu-
tional Investor may be substituted for
two or three of the three investors who
are otherwise required. The following
Institutional Investors are ‘‘accept-
able’’ for this purpose:

(1) Entities whose overall activities
are regulated and periodically exam-
ined by state, Federal or other govern-
mental authorities satisfactory to
SBA;

(2) Entities listed on the New York
Stock Exchange;

(3) Entities that are publicly-traded
and that meet both the minimum nu-
merical listing standards and the cor-
porate governance listing standards of
the New York Stock Exchange:

(4) Public or private employee pen-
sion funds;

(5) Trusts, foundations, or endow-
ments, but only if exempt from Federal
income taxation; and

(6) Other Institutional Investors sat-
isfactory to SBA.

(d) Voting requirement. The investors
required for you to satisfy diversity
may not delegate their voting rights to
any Person who is your Associate, or
who Controls, is Controlled by, or is
under Common Control with any of
your Associates, without prior SBA ap-
proval.

(e) Requirement to maintain diversity.
You must maintain management-own-
ership diversity while you are a NMVC
Company. If, at any time, you no
longer have the required management-
ownership diversity, you must:

(1) Notify SBA within 10 days; and

(2) Re-establish diversity within six
months.

[66 FR 28609, May 23, 2001; 66 FR 32894, June
19, 2001]

§108.160 Special rules for NMVVC Com-
panies formed as limited partner-
ships.

(a) Entity General Partner. (1) A gen-
eral partner which is a corporation,
limited liability company or partner-
ship (an “Entity General Partner’)
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shall be organized under state law sole-
ly for the purpose of serving as the gen-
eral partner of one or more NMVC com-
panies.

(2) SBA must approve any person who
will serve as an officer, director, man-
ager, or general partner of the Entity
General Partner. This provision must
be stated in an Entity General Part-
ner’s Certificate of Incorporation, oper-
ating agreement, limited partnership
agreement or other similar governing
instrument.

(3) An Entity General Partner is sub-
ject to the same examination and re-
porting requirements as a NMVC Com-
pany under sections 361 and 362 of the
Act. The restrictions and obligations
imposed upon a NMVC Company by
§§108.1810, 108.30, 108.410 through 108.450,
108.470, 108.500, 108.510, 108.585, 108.600,
108.680, 108.690 through 108.692, and
108.1910 apply also to an Entity General
Partner of a NMVC Company.

(4) The general partner(s) of your En-
tity General Partner(s) will be consid-
ered your general partner.

(5) If your Entity General Partner is
a limited partnership, its limited part-
ners may be considered your Control
Person(s) if they meet the definition
for Control Person in §108.50.

(b) Other requirements for Partnership
NMVC Companies. If you are a Partner-
ship NMVC Company:

(1) You must have a minimum dura-
tion of 10 years or two years following
the maturity of your last-maturing Le-
verage security, whichever is longer.
After 10 years, if all Leverage has been
repaid or redeemed and all amounts
due SBA, its agent, or Trustee have
been paid, the Partnership NMVC Com-
pany may be terminated by a vote of
your partners;

(2) None of your general partner(s)
may be removed or replaced by your
limited partners without prior written
approval of SBA;

(3) Any transferee of, or successor in
interest to, your general partner shall
have only the rights and liabilities of a
limited partner pending SBA’s written
approval of such transfer or succession;
and

(4) You must incorporate all the pro-
visions in this paragraph (b) in your
limited partnership agreement.

§108.230

(c) Obligations of a Control Person. All
Control Persons are bound by the dis-
ciplinary provisions of sections 365 and
366 of the Act and by the conflict-of-in-
terest rules under §108.730. The term
NMVC Company, as used in 8§§108.30,
108.460, and 108.680, includes all of the
NMVC Company’s Control Persons. The
conditions specified in §108.1810 and
§108.1910 apply to all general partners.

(d) Liability of general partner for part-
nership debts to SBA. Subject to section
365 of the Act, your general partner is
not liable solely by reason of its status
as a general partner for repayment of
any Leverage or debts you owe to SBA
unless SBA, in the exercise of reason-
able investment prudence, and with re-
gard to your financial soundness, de-
termines otherwise prior to the pur-
chase or guaranty of your Leverage.

(e) Special Leverage requirement. Be-
fore your first issuance of Leverage,
you must furnish SBA with evidence
that you qualify as a partnership for
tax purposes, either by a ruling from
the Internal Revenue Service or by an
opinion of counsel.

CAPITALIZING A NMVC COMPANY

§108.200 Adequate capital for NMVC
Companies.

You must meet the requirements of
§§108.200-108.230 in order to qualify for
designation as a NMVC Company and
to receive Leverage.

§108.210 Minimum capital require-
ments for NMVC Companies.

You must have Regulatory Capital of
at least $5,000,000 and Leverageable
Capital of at least $500,000 to become a
NMVC Company.

§108.230 Private Capital for NMVC

Companies.

(a) General. Private Capital means
the contributed capital of a NMVC
Company, plus unfunded binding com-
mitments by Institutional Investors
(including commitments evidenced by
a promissory note) to contribute cap-
ital to a NMVC Company.

(b) Contributed capital. For purposes
of this section, contributed capital
means the paid-in capital and paid-in
surplus of a Corporate NMVC Com-
pany, the members’ paid-in capital of a
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LLC NMVC Company, or the partners’
paid-in capital of a Partnership NMVC
Company, in each case subject to the
limitations in paragraph (c) of this sec-
tion.

(c) Exclusions from Private Capital.
Private Capital does not include:

(1) Funds borrowed by a NMVC Com-
pany from any source.

(2) Funds obtained through the
issuance of Leverage.

(3) Funds obtained directly from any
Federal agency or department.

(4) Any portion of a commitment
from an Institutional Investor with a
net worth of less than $10 million that
exceeds 10 percent of such Institutional
Investor’s net worth.

(5) A commitment from an investor if
SBA determines that the collectability
of the commitment is questionable.

(d) Limitations on including non-cash
capital contributions in Private Capital.
Private Capital does not include cap-
ital contributions in a form other than
cash, except as provided in this para-
graph (d). Subject to SBA’s prior ap-
proval, Private Capital may include
payments made on behalf of an Appli-
cant or Conditionally Approved NMVC
Company before the Applicant or Con-
ditionally Approved NMVC Company
becomes a NMVC Company for organi-
zational expenses and Management Ex-
penses incurred by the Applicant or the
Conditionally Approved NMVC Com-
pany prior to its becoming a NMVC
Company.

(e) Contributions with borrowed funds.
You may not accept any capital con-
tribution made with funds borrowed by
a Person seeking to own an equity in-
terest (whether direct or indirect, ben-
eficial or of record) of at least 10 per-
cent of your Private Capital. This ex-
clusion does not apply if:

(1) Such Person’s net worth is at
least twice the amount borrowed; or

(2) SBA gives its prior written ap-
proval of the capital contribution.

[66 FR 28609, May 23, 2001, as amended at 67
FR 68502, Nov. 12, 2002]
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Subpart D—Application and Ap-
proval Process for NMVC
Company Designation

§108.300 When and how to apply for
designation as a NMVC Company.

(@) Notice of Funds Availability
(““NOFA’"). SBA will publish a NOFA in
the FEDERAL REGISTER, advising poten-
tial applicants of the availability of
funds for the NMVC program. An enti-
ty may then submit an application for
designation as a NMVC Company.
When submitting its application, an
Applicant must comply with both these
regulations and any requirements spec-
ified in the NOFA, including submis-
sion deadlines. The NOFA may specify
limitations, special rules, procedures,
and restrictions for a particular fund-
ing round.

(b) Application form. An Applicant
must apply for designation as a NMVC
Company using the application packet
provided by SBA. Upon receipt of an
application, SBA may request clari-
fying or technical information on the
materials submitted as part of the ap-
plication.

§108.310 Contents of application.

Each Applicant must submit a com-
plete application, including the fol-
lowing:

(a) Amounts. The Applicant must in-
dicate—

(1) The specific amount of Regulatory
Capital it proposes to raise (which
amount must be at least $5,000,000); and

(2) The specific amount of binding
commitments for contributions in cash
or in-kind it proposes to raise, and/or
an annuity it proposes to purchase, in
accordance with the requirements of
§108.2030, as its matching resources for
its Operational Assistance grant award
(the aggregate of which must be not
less than $1,500,000 or 30 percent of the
Regulatory Capital it proposes to raise
under paragraph (a)(1) of this section,
whichever is greater).

(b) Comprehensive business plan. The
Applicant must submit a comprehen-
sive business plan covering at least a
five-year period, addressing the specific
items described in §108.320, and which
demonstrates that the Applicant has
the capacity to operate successfully as
a NMVC Company.
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(c) New Markets Tax Credit program.
Applicant must address if and to what
extent it intends to conform its activi-
ties to the New Markets Tax Credit
laws. If Applicant plans to seek a New
Markets Tax Credit, Applicant also
must state the amount of tax credit al-
location it intends to seek.

[66 FR 28609, May 23, 2001, as amended at 67
FR 68502, Nov. 12, 2002]

§108.320 Contents of comprehensive
business plan.

(a) Executive summary. The executive
summary must include a description
of—

(1) The Applicant;

(2) Its strategy for how it proposes to
make successful Developmental Ven-
ture Capital investments in identified
LI Areas;

(3) The markets in the LI Areas it
proposes to serve; and

(4) How it intends to work with com-
munity organizations in and be ac-
countable to the residents of identified
Ll Areas in order to facilitate its De-
velopmental Venture Capital invest-
ments.

(b) Capacity, skills, and experience of
the management team. An Applicant
must provide information generally as
to the background, capability, edu-
cation, reputation and training of its
general partners, managers, officers,
key personnel, investment committee
and governing board members. The Ap-
plicant also must provide information
specifically on these individuals’ quali-
fications and reputation in the areas of
Community Development Finance and/
or Relevant Venture Capital Finance,
including the impact of these individ-
uals’ activities in these areas.

(c) Market analysis. An Applicant
must provide an analysis of the LI
Areas in which it intends to focus its
Developmental Venture Capital invest-
ments and Operational Assistance to
Smaller Enterprises, demonstrating
that the Applicant understands the
market and the unmet capital needs in
such areas and how its activities will
meet these unmet capital needs
through Developmental Venture Cap-
ital investments and will have a posi-
tive economic impact on those areas.
The analysis must include a descrip-
tion of the extent of the economic dis-

§108.320

tress in the identified LI Areas. An Ap-
plicant also must analyze the extent of
the demand in such areas for Develop-
mental Venture Capital investments
and any factors or trends that may af-
fect the Applicant’s ability to make ef-
fective Developmental Venture Capital
investments.

(d) Operational capacity and invest-
ment strategies. An Applicant must sub-
mit information concerning its policies
and procedures for underwriting and
approving its Developmental Venture
Capital investments, monitoring its
portfolio, and maintaining internal
controls and operations.

(e) Regulatory Capital. An Applicant
must include a detailed description of
how it plans to raise its Regulatory
Capital. An Applicant must discuss its
potential sources of Regulatory Cap-
ital, the estimated timing on raising
such funds, and the extent of the ex-
pressions of interest to commit such
funds to the Applicant.

(f) Plan for providing Operational As-
sistance. An Applicant must describe
how it plans to use its grant funds to
provide Operational Assistance to
Smaller Enterprises in which it will
make Developmental Venture Capital
investments. Its plan must address the
types of Operational Assistance it pro-
poses to provide, and how it plans to
provide the Operational Assistance
through the use of licensed profes-
sionals, when necessary, either from its
own staff or from outside entities.

(g) Matching resources for Operational
Assistance grant. An Applicant must in-
clude a detailed description of how it
plans to obtain binding commitments
for cash or in-kind contributions, and/
or to purchase an annuity, to match
the funds requested from SBA for the
Applicant’s Operational Assistance
grant. If it proposes to obtain commit-
ments for cash and in-kind contribu-
tions, it also must estimate the ratio
of cash to in-kind contributions (in no
event may in-kind contributions ex-
ceed 50 percent of the total contribu-
tions). Applicant must discuss its po-
tential sources of matching resources,
the estimated timing on raising such
funds, and the extent of the expressions
of interest to commit such funds to the
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Applicant. Potential sources of match-
ing resources must satisfy the require-
ments in §108.2030(b)(1).

(h) Projected amount of investment in
LI Areas. An Applicant must describe
the amount of its total Regulatory
Capital and Leverage that it proposes
to invest in Smaller Enterprises lo-
cated in LI Areas, as compared to the
amount that it proposes to invest in
Small Businesses located outside of LI
Areas.

(i) Projected impact. An Applicant
must describe the criteria and eco-
nomic measurements to be used to
evaluate whether and to what extent it
has met the objectives of the NMVC
program. It must include:

(1) A description of the extent to
which it will concentrate its Develop-
mental Venture Capital investments
and Operational Assistance activities
in identified LI Areas;

(2) An estimate of the social, eco-
nomic, and community development
benefits to be created within identified
L1 Areas over the next five years or
more as a result of its activities;

(3) A description of the criteria to be
used to measure the benefits created as
a result of its activities;

(4) A discussion about the amount of
such benefits created that it will con-
sider to constitute successfully meet-
ing the objectives of the NMVC pro-
gram.

(J) Affiliates and business relationships.
Applicant must submit information re-
garding the management and financial
strength of any parent or holding enti-
ty, affiliated firm or entity, or any
other firm or entity essential to the
success of the Applicant’s business
plan.

[66 FR 28609, May 23, 2001, as amended at 67
FR 68503, Nov. 12, 2002]

§108.330 Grant issuance fee.

An Applicant must pay to SBA a
grant issuance fee of $5,000. An Appli-
cant must submit this fee in advance,
at the time of application submission.
If SBA does not select an Applicant as
a Conditionally Approved NMVC Com-
pany or designate an Applicant as a
NMVC Company, SBA will refund this
fee to the Applicant.
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Subpart E—Evaluation and
Selection of NMVC Companies

§108.340 Evaluation and selection—

general.

SBA will evaluate and select an Ap-
plicant to participate in the NMVC
program solely at SBA’s discretion,
based on SBA’s review of the Appli-
cant’s application materials, inter-
views or site visits with the Applicant
(if any), and background investigations
conducted by SBA and other Federal
agencies. SBA’s evaluation and selec-
tion process is intended to—

(a) Ensure that Applicants are evalu-
ated on a competitive basis and in a
fair and consistent manner;

(b) Take into -consideration the
unique proposals presented by Appli-
cants;

(c) Ensure that each Applicant that
SBA designates as a NMVC Company
can fulfill successfully the goals of its
comprehensive business plan; and

(d) Ensure that SBA selects Appli-
cants in such a way as to promote De-
velopmental Venture Capital invest-
ments nationwide and in both urban
and rural areas.

§108.350 Eligibility and completeness.

SBA will not consider any applica-
tion that is not complete or that is
submitted by an Applicant that does
not meet the eligibility criteria de-
scribed in subpart C of this part. SBA,
at its sole discretion, may request from
an Applicant additional information
concerning eligibility criteria or easily
completed portions of the application
in order to allow SBA to consider that
Applicant’s application.

§108.360 Evaluation criteria.

SBA will evaluate and select an Ap-
plicant for participation in the NMVC
program by considering the following
criteria—

(a) The gquality of the Applicant’s
comprehensive business plan in terms
of meeting the objectives of the NMVC
program,;

(b) The likelihood that the Applicant
will fulfill the goals described in its
comprehensive business plan;

(c) The capability of the Applicant’s
management team,;
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(d) The strength and likelihood for
success of the Applicant’s operations
and investment strategies;

(e) The need for Developmental Ven-
ture Capital investments in the LI
Areas in which the Applicant intends
to invest;

(f) The extent to which the Applicant
will concentrate its activities on serv-
ing the LI Areas in which it intends to
invest, including the ratio of resources
that it proposes to invest in such areas
as compared to other areas;

(g) The Applicant’s demonstrated un-
derstanding of the markets in the LI
Areas in which it intends to focus its
activities;

(h) The likelihood that and the time
frame within which the Applicant will
be able to—

(1) Raise the Regulatory Capital it
proposes to raise for its investments,
and

(2) Obtain the binding commitments
for contributions in cash or in-kind
and/or an annuity it proposes to obtain
as its matching resources for its Oper-
ational Assistance grant award,;

(i) The strength of the Applicant’s
proposal to provide Operational Assist-
ance to Smaller Enterprises in which it
plans to invest;

(J) The extent to which the activities
proposed by the Applicant will promote
economic development and the cre-
ation of wealth and job opportunities
in the LI Areas in which it intends to
invest and among individuals living in
LI Areas; and

(k) The strength of the Applicant’s
application compared to applications
submitted by other Applicants and by
SSBICs intending to invest in the same
or proximate LI Areas.

[66 FR 28609, May 23, 2001, as amended at 67
FR 68503, Nov. 12, 2002]

§108.370 Conditional approval.

From among the Applicants submit-
ting eligible and complete applications,
SBA will select a number of Applicants
and will conditionally approve such se-
lected Applicants to participate in the
NMVC program. SBA will give each
such Conditionally Approved NMVC
Company a specific period of time, not
to exceed two years, to satisfy the re-
quirements to become a NMVC Com-

pany.

§108.380

§108.380 Final
Company.

(a) General rule. With respect to each
Conditionally Approved NMVC Com-
pany, SBA will either:

(1) Grant final approval to partici-
pate in the NMVC program and des-
ignate such company as a NMVC Com-
pany, if such Conditionally Approved
NMVC Company:

(1) Within the specific period of time
SBA gave to it when SBA conditionally
approved it for participation in the
NMVC program, has raised:

(A) The amount of Regulatory Cap-
ital set forth in its application, pursu-
ant to §108.310(a)(1); and

(B) The amount of matching re-
sources for its Operational Assistance
grant award set forth in its applica-
tion, pursuant to §108.310(a)(2); and

(ii) Enters into a Participation
Agreement with SBA; or

(2) Revoke SBA’s conditional ap-
proval of the company, at which time
it is no longer a Conditionally Ap-
proved NMVC Company and must not
participate in the NMVC program or
represent itself as a Conditionally Ap-
proved NMVC Company.

(b) Exception to requirement to raise
matching resources—(1) General. At its
discretion and based upon a showing of
good cause, SBA may consider a Condi-
tionally Approved NMVC Company to
have satisfied the requirement in para-
graph (@)(1)(i)(B) of this section to
raise matching resources in the
amount of at least 30 percent of its
Regulatory Capital if the Conditionally
Approved NMVC Company—

(i) Already has raised at least 20 per-
cent of the total amount of required
matching resources; and

(ii) Has a viable plan that reasonably
projects its capacity to raise the re-
mainder of the required amount of
matching resources.

(2) Request for exception. Before the
expiration of the time period given to
it by SBA to meet the requirements to
become a NMVC Company, a Condi-
tionally Approved NMVC Company
may submit to SBA a request that SBA
grant the exception described in para-
graph (b)(1) of this section. Such Condi-
tionally Approved NMVC must present
to SBA evidence of good cause for such
request, as well as evidence supporting

approval as a NMVC
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the elements of the exception described
in paragraph (b)(1) of this section.

(3) No applicability to Regulatory Cap-
ital. The exception described in this
section applies only to matching re-
sources for the Operational Assistance
grant award. Under no circumstances
will SBA designate a Conditionally Ap-
proved NMVC Company as a NMVC
Company if such Conditionally Ap-
proved NMVC Company does not raise
the required amount of Regulatory
Capital within the time period SBA
gave it to do so.

[66 FR 28609, May 23, 2001, as amended at 67
FR 68503, Nov. 12, 2002]

Subpart F—Changes in
Ownership, Structure, or Control

CHANGES IN CONTROL OR OWNERSHIP OF
NMVC CoOMPANY

§108.400 Changes in ownership of 10
percent or more of NMVC Company
but no change of Control.

You must obtain SBA’s prior written
approval for any proposed transfer or
issuance of ownership interests that re-
sults in the ownership (beneficial or of
record) by any Person, or group of Per-
sons acting in concert, of at least 10
percent of any class of your stock,
partnership capital or membership in-
terests.

§108.410 Changes in Control of NMVC
Company (through change in own-
ership or otherwise).

You must obtain SBA'’s prior written
approval for any proposed transaction
or event that results in Control by any
Person(s) not previously approved by
SBA.

§108.420 Prohibition on exercise of
ownership or Control rights in
NMVC Company before SBA ap-
proval.

Without prior written SBA approval,
no change of ownership or Control may
take effect and no officer, director, em-
ployee or other Person acting on your
behalf shall:

(a) Register on your books any trans-
fer of ownership interest to the pro-
posed new owner(s);

(b) Permit the proposed new owner(s)
to exercise voting rights with respect
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to such ownership interest (including
directly or indirectly procuring or vot-
ing any proxy, consent or authoriza-
tion as to such voting rights at any
meeting of shareholders, partners or
members);

(c) Permit the proposed new owner(s)
to participate in any manner in the
conduct of your affairs (including exer-
cising control over your books, records,
funds or other assets; participating di-
rectly or indirectly in any disposition
thereof; or serving as an officer, direc-
tor, partner, manager, employee or
agent); or

(d) Allow ownership or Control to
pass to another Person.

§108.430 Notification to SBA of trans-
actions that may change ownership
or Control.

You must promptly notify SBA as
soon as you have knowledge of trans-
actions or events that may result in a
transfer of Control or ownership of at
least 10 percent of your capital. If there
is any doubt as to whether a particular
transaction or event will result in such
a change, report the facts to SBA.

§108.440 Standards governing prior
SBA approval for a proposed trans-
fer of Control.

SBA approval is contingent upon full
disclosure of the real parties in inter-
est, the source of funds for the new
owners’ interest, and other data re-
quested by SBA. As a condition of ap-
proving a proposed transfer of control,
SBA may:

(a) Require an increase in your Regu-
latory Capital;

(b) Require the new owners or the
transferee’s Control Person(s) to as-
sume, in writing, personal liability for
your Leverage, effective only in the
event of their direct or indirect partici-
pation in any transfer of Control not
approved by SBA; or

(¢) Require compliance with any
other conditions set by SBA, including
compliance with the requirements for
minimum capital and management-
ownership diversity as in effect at such
time for new NMVC Companies.
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§108.450 Notification to SBA of pledge
of NMVC Company’s shares.

(a) You must notify SBA in writing,
within 30 calendar days, of the terms of
any transaction in which:

(1) Any Person, or group of Persons
acting in concert, pledges shares of
your stock (or equivalent ownership in-
terests) as collateral for indebtedness;
and

(2) The shares pledged are at least 10
percent of your Regulatory Capital.

(b) If the transaction creates a
change of ownership or Control, you
must comply with §108.400 or §108.410,
as appropriate.

RESTRICTIONS ON COMMON CONTROL OR
OWNERSHIP OF TwO OR MORE NMVC
COMPANIES

§108.460 Restrictions on Common
Control or ownership of two (or
more) NMVC Companies.

Without SBA’s prior written ap-
proval, you must not have an officer,
director, manager, Control Person, or
owner (with a direct or indirect owner-
ship interest of at least 10 percent) who
is also:

(@) An officer, director, manager,
Control Person, or owner (with a direct
or indirect ownership interest of at
least 10 percent) of another NMVC
Company; or

(b) An officer or director of any Per-
son that directly or indirectly controls,
or is controlled by, or is under Com-
mon Control with, another NMVC Com-

pany.

CHANGE IN STRUCTURE OF NMVC
COMPANY

§108.470 SBA approval of merger, con-
solidation, or reorganization of
NMVC Company.

You may not merge, consolidate,
change form of organization (corpora-
tion or partnership) or reorganize with-
out SBA’s prior written approval. Any
such merger or consolidation will be
subject to §108.440.

§108.503

Subpart G—Managing the
Operations of a NMVC Company

GENERAL REQUIREMENTS

§108.500 Lawful operations under the
Act.

You must engage only in the activi-
ties contemplated by the Act and in no
other activities.

§10£|3:502 Representations to the pub-
ic.

You may not represent or imply to
anyone that the SBA, the U.S. Govern-
ment or any of its agencies or officers
has approved any ownership interests
you have issued or obligations you
have incurred. Be certain to include a
statement to this effect in any solicita-
tion to investors. Example: You may
not represent or imply that ‘“‘SBA
stands behind the NMVC Company’’ or
that ‘‘“Your capital is safe because
SBA’s experts review proposed invest-
ments to make sure they are safe for
the NMVC Company.”

§108.503 NMVC Company’s adoption
of an approved valuation policy.

(a) Valuation guidelines. You must
prepare, document and report the valu-
ations of your Loans and Investments
in accordance with the Valuation
Guidelines for SBICs issued by SBA.
These guidelines may be obtained from
SBA'’s Investment Division.

(b) SBA approval of valuation policy.
You must have a written valuation pol-
icy approved by SBA for use in deter-
mining the value of your Loans and In-
vestments. You must either:

(1) Adopt without change the model
valuation policy set forth in section |11
of the Valuation Guidelines for SBICs;
or

(2) Obtain SBA’s prior written ap-
proval of an alternative valuation pol-
icy.

(c) Responsibility for valuations. Your
board of directors, managing members,
or general partner(s) will be solely re-
sponsible for adopting your valuation
policy and for using it to prepare valu-
ations of your Loans and Investments
for submission to SBA. If SBA reason-
ably believes that your valuations, in-
dividually or in the aggregate, are ma-
terially misstated, it reserves the right
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to require you to engage, at your ex-
pense, an independent third party ac-
ceptable to SBA to substantiate the
valuations.

(d) Frequency of valuations. (1) You
must value your Loans and Invest-
ments at the end of the second quarter
of your fiscal year, and at the end of
your fiscal year.

(2) On a case-by-case basis, SBA may
require you to perform valuations more
frequently.

(3) You must report material adverse
changes in valuations at least quar-
terly, within thirty days following the
close of the quarter.

(e) Review of valuations by independent
public accountant. (1) For valuations
performed as of the end of your fiscal
year, your independent public account-
ant must review your valuation proce-
dures and the implementation of such
procedures, including adequacy of doc-
umentation.

(2) The independent public account-
ant’s report on your audited annual fi-
nancial statements (SBA Form 468)
must include a statement that your
valuations were prepared in accordance
with your approved valuation policy.

§108.504 Equipment and office re-
quirements.

(a) Computer capability. You must
have a personal computer with a
modem, and be able to use this equip-
ment to prepare reports (using SBA
provided software) and transmit them
to SBA. In addition, you must have ac-
cess to the Internet and the capability
to send and receive electronic mail via
the Internet.

(b) Facsimile capability. You must be
able to receive facsimile messages 24
hours per day at your primary office.

(c) Accessible office. You must main-
tain an office that is convenient to the
public and is open for business during
normal working hours.

§108.506 Safeguarding the NMVC
Company’s assets/Internal controls.

You must adopt a plan to safeguard
your assets and monitor the reliability
of your financial data, personnel, Port-
folio, funds and equipment. You must
provide your bank and custodian with
a certified copy of your resolution or
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other formal document describing your
control procedures.

§108.507 Violations based on false fil-
ings and nonperformance of agree-
ments with SBA.

The following shall constitute a vio-
lation of this part:

(@) Nonperformance. Nonperformance
of any of the requirements of any De-
benture or of any written agreement
with SBA.

(b) False statement. In any document
submitted to SBA:

(1) Any false statement knowingly
made; or

(2) Any misrepresentation of a mate-
rial fact; or

(3) Any failure to state a material
fact. A material fact is any fact that is
necessary to make a statement not
misleading in light of the cir-
cumstances under which the statement
was made.

§108.509 Employment of SBA officials.

Without SBA’s prior written ap-
proval, for a period of two years after
the date of your most recent issuance
of Leverage (or the receipt of any SBA
Assistance as defined in part 105 of this
chapter), you are not permitted to em-
ploy, offer employment to, or retain for
professional services, any person who:

(a) Served as an officer, attorney,
agent, or employee of SBA on or within
one year before such date; and

(b) As such, occupied a position or
engaged in activities which, in SBA’s
determination, involved discretion
with respect to the granting of SBA
Assistance.

MANAGEMENT AND COMPENSATION

§108.510 SBA approval of NMVC Com-
pany’'s Investment Adviser/Man-
ager.

You may employ an Investment Ad-
viser/Manager who will be subject to
the supervision of your board of direc-
tors, managing members, or general
partner. If you have Leverage or plan
to seek Leverage, you must obtain
SBA’s prior written approval of the
management contract. SBA’s approval
of an Investment Adviser/Manager for
one NMVC Company does not indicate
approval of that manager for any other
NMVC Company.
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(a) Management contract. The con-
tract must:

(1) Specify the services the Invest-
ment Adviser/Manager will render to
you and to the Small Businesses in
your Portfolio; and

(2) Indicate the basis for computing
Management Expenses.

(b) Material change to approved man-
agement contract. If there is a material
change, both you and SBA must ap-
prove such change in advance. If you
are uncertain if the change is material,
submit the proposed revision to SBA.

§108.520 Management Expenses of a
NMVC Company.

SBA must approve your initial Man-
agement Expenses and any increases in
your Management Expenses.

(a) Definition of Management Expenses.
Management Expenses include:

(1) Salaries;

(2) Office expenses;

(3) Travel;

(4) Business development;

(5) Office and equipment rental;

(6) Bookkeeping; and

(7) Expenses related to developing,
investigating and monitoring invest-
ments.

(b) Management Expenses do not in-
clude services provided by specialized
outside consultants, outside lawyers
and independent public accountants, if
they perform services not generally
performed by a venture capital com-

pany.

CASH MANAGEMENT BY A NMVC
COMPANY

§108.530 Restrictions on investments
of idle funds by NMVC Companies.

(a) Permitted investments of idle funds.
Funds not invested in Small Businesses
must be maintained in:

(1) Direct obligations of, or obliga-
tions guaranteed as to principal and in-
terest by, the United States, which ma-
ture within 15 months from the date of
the investment; or

(2) Repurchase agreements with fed-
erally insured institutions, with a ma-
turity of seven days or less. The securi-
ties underlying the repurchase agree-
ments must be direct obligations of, or
obligations guaranteed as to principal
and interest by, the United States. The
securities must be maintained in a cus-

§108.550

todial account at a federally insured
institution; or

(3) Certificates of deposit with a ma-
turity of one year or less, issued by a
federally insured institution; or

(4) A deposit account in a federally
insured institution, subject to a with-
drawal restriction of one year or less;
or

(5) A checking account in a federally
insured institution; or

(6) A reasonable petty cash fund.

(b) Deposit of funds in excess of the in-
sured amount. (1) You are permitted to
deposit funds in a federally insured in-
stitution in excess of the institution’s
insured amount, but only if the institu-
tion is “well capitalized” in accordance
with the definition set forth in regula-
tions of the Federal Deposit Insurance
Corporation, as amended (12 CFR
325.103).

(2) Exception: You may make a tem-
porary deposit (not to exceed 30 days)
in excess of the insured amount, in a
transfer account established to facili-
tate the receipt and disbursement of
funds or to hold funds necessary to
honor Commitments issued.

(c) Deposit of funds in Associate institu-
tion. A deposit in, or a repurchase
agreement with, a federally insured in-
stitution that is your Associate is not
considered a Financing of such Asso-
ciate under §108.730, provided the terms
of such deposit or repurchase agree-
ment are no less favorable than those
available to the general public.

BORROWING BY NMVC COMPANIES FROM
NON-SBA SOURCES

§108.550 Prior approval of secured
third-party debt of NMVC compa-
nies.

(a) Definition. In this section, ‘‘se-
cured third-party debt’” means any
non-SBA debt secured by any of your
assets, including secured guarantees
and other contingent obligations that
you voluntarily assume and secured
lines of credit.

(b) General rule. You must get SBA’s
written approval before you incur any
secured third-party debt or refinance
any debt with secured third-party debt,
including any renewal of a secured line
of credit, increase in the maximum
amount available under a secured line
of credit, or expansion of the scope of a
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security interest or lien. For purposes
of this paragraph (b), ‘“‘expansion of the
scope of a security interest or lien”
does not include the substitution of
one asset or group of assets for an-
other, provided the asset values (as re-
ported on your most recent annual
Form 468) are comparable.

(c) Conditions for SBA approval. As a
condition of granting its approval
under this section, SBA may impose
such restrictions or limitations as it
deems appropriate, taking into account
your historical performance, current
financial position, proposed terms of
the secured debt and amount of aggre-
gate debt you will have outstanding
(including Leverage). SBA will not fa-
vorably consider any requests for ap-
proval which include a blanket lien on
all your assets, or a security interest
in your investor commitments in ex-
cess of 125 percent of the proposed bor-
rowing.

(d) Thirty-day approval. Unless SBA
notifies you otherwise within 30 days
after it receives your request, you may
consider your request automatically
approved if:

(1) You are in regulatory compliance;

(2) The security interest in your as-
sets is limited to either those assets
being acquired with the borrowed funds
or an asset coverage ratio of no more
than 2:1;

(3) Your request is for approval of a
secured line of credit that would not
cause your total outstanding bor-
rowings (not including Leverage) to ex-
ceed 50 percent of your Leverageable
Capital.

VOLUNTARY DECREASE IN REGULATORY
CAPITAL

§108.585 Voluntary decrease in NMVC
Company’s Regulatory Capital.

You must obtain SBA’s prior written
approval to reduce your Regulatory
Capital by more than two percent in
any fiscal year. At all times, you must
retain sufficient Regulatory Capital to
meet the minimum capital require-
ments in the Act and §108.210, and suf-
ficient Leverageable Capital to avoid
having excess Leverage in violation of
section 355(d) of the Act.
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Subpart H—Recordkeeping, Re-
porting, and Examination Re-
quirements for NMVC Com-
panies

RECORDKEEPING REQUIREMENTS FOR
NMVC COMPANIES

§108.600 General requirement for
NMVC Company to maintain and
preserve records.

(@) Maintaining your accounting
records. You must establish and main-
tain your accounting records using
SBA’s standard chart of accounts for
SBICs, unless SBA approves otherwise.
You may obtain this chart of accounts
from SBA.

(b) Location of records. You must keep
the following records at your principal
place of business or, in the case of
paragraph (b)(3) of this section, at the
branch office that is primarily respon-
sible for the transaction:

(1) All your accounting and other fi-
nancial records;

(2) All minutes of meetings of direc-
tors, stockholders, executive commit-
tees, partners, or other officials; and

(3) All documents and supporting ma-
terials related to your business trans-
actions, except for any items held by a
custodian under a written agreement
between you and a Portfolio Concern or
non-SBA lender, or any securities held
in a safe deposit box, or by a licensed
securities broker in an amount not ex-
ceeding the broker’s per-account insur-
ance coverage.

(c) Preservation of records. You must
retain all the records that are the basis
for your financial reports. Such records
must be preserved for the periods speci-
fied in this paragraph (c), and must re-
main accessible for the first two years
of the preservation period.

(1) You must preserve for at least 15
years or, in the case of a Partnership
NMVC Company or LLC NMVC Com-
pany, at least two years beyond the
date of liquidation:

(i) AIll your accounting ledgers and
journals, and any other records of as-
sets, asset valuations, liabilities, eq-
uity, income, and expenses.

(ii) Your Articles, bylaws, minute
books, and NMVC Company applica-
tion.
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(iii) All documents evidencing owner-
ship of the NMVC Company including
ownership ledgers, and ownership
transfer registers.

(2) You must preserve for at least six
years all supporting documentation
(such as vouchers, bank statements, or
canceled checks) for the records listed
in paragraph (b)(1) of this section.

(3) After final disposition of any item
in your Portfolio, you must preserve
for at least six years:

(i) Financing applications and Fi-
nancing instruments.

(ii) All loan, participation, and es-
crow agreements.

(iii) Size status declarations (SBA
Form 480).

(iv) Any capital stock certificates
and warrants of the Portfolio Concern
that you did not surrender or exercise.

(v) All other documents and sup-
porting material relating to the Port-
folio Concern, including correspond-
ence.

(4) You may substitute a microfilm
or computer-scanned or generated copy
for the original of any record covered
by this paragraph (c).

(d) Additional requirement. You must
comply with the recordkeeping and
record retention requirements set forth
in Circular A-110 of the Office of Man-
agement and Budget. (OMB circulars
are available from the addresses in 5
CFR 1310.3.)

§108.610 Required certifications for
Loans and Investments.

For each of your Loans and Invest-
ments, you must have the documents
listed in this section. You must keep
these documents in your files and
make them available to SBA upon re-
quest.

(a) SBA Form 480, the Size Status
Declaration, executed both by you and
by the concern you are financing. By
executing this document, both parties
certify that the concern is a Small
Business. For securities purchased
from an underwriter in a public offer-
ing, you may substitute a prospectus
showing that the concern is a Small
Business.

(b) SBA Form 652, a certification by
the concern you are financing that it
will not illegally discriminate (see part
112 of this chapter).

§108.620

(c) A certification by the concern you
are financing of the intended use of the
proceeds. For securities purchased
from an underwriter in a public offer-
ing, you may substitute a prospectus
indicating the intended use of proceeds.

(d) For each Low-Income Investment,
a certification by the concern you are
financing as to the basis for its quali-
fication as a Low-Income Enterprise.

§108.620 Requirements to obtain in-
formation from Portfolio Concerns.

All the information required by this
section is subject to the requirements
of §108.600 and must be in English.

(a) Information for initial Financing de-
cision. Before extending any Financing,
you must require the applicant to sub-
mit such financial statements, plans of
operation (including intended use of fi-
nancing proceeds), cash flow analyses,
projections, and such community eco-
nomic development information about
the company, as are necessary to sup-
port your investment decision. The in-
formation submitted must be con-
sistent with the size and type of the
business and the amount of the pro-
posed Financing.

(b) Updated financial and community
economic development information. (1)
The terms of each Financing must re-
quire the Portfolio Concern to provide,
at least annually, sufficient financial
and community economic development
information to enable you to perform
the following required procedures:

(i) Evaluate the financial condition
of the Portfolio Concern for the pur-
pose of valuing your investment;

(ii) Determine the continued eligi-
bility of the Portfolio Concern;

(iii) Verify the use of Financing pro-
ceeds; and

(iv) Evaluate the community eco-
nomic development impact of the Fi-
nancing.

(2) The president, chief executive of-
ficer, treasurer, chief financial officer,
general partner, or proprietor of the
Portfolio Concern must certify the in-
formation submitted to you.

(3) For financial and valuation pur-
poses, you may accept a complete copy
of the Federal income tax return filed
by the Portfolio Concern (or its propri-
etor) in lieu of financial statements,
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but only if appropriate for the size and
type of the business involved.

(4) The requirements in this para-
graph (b) do not apply when you ac-
quire securities from an underwriter in
a public offering (see §108.825). In that
case, you must keep copies of all re-
ports furnished by the Portfolio Con-
cern to the holders of its securities.

(c) Information required for examina-
tion purposes. You must obtain any in-
formation requested by SBA’s exam-
iners for the purpose of verifying the
certifications made by a Portfolio Con-
cern under §108.610. In this regard, your
Financing documents must contain
provisions requiring the Portfolio Con-
cern to give you and/or SBA’s exam-
iners access to its books and records
for such purpose.

REPORTING REQUIREMENTS FOR NMVC
COMPANIES

§108.630 Requirement for NMVC com-
panies to file financial statements
and supplementary information
with SBA (SBA Form 468).

(a) Annual filing of Form 468. For each
fiscal year, you must submit to SBA fi-
nancial statements and supplementary
information prepared on SBA Form 468.
You must file Form 468 on or before the
last day of the third month following
the end of your fiscal year, except for
the information required under para-
graphs (e) and (f) of this section, which
must be filed on or before the last day
of the fifth month following the end of
your fiscal year.

(1) Audit of Form 468. An independent
public accountant acceptable to SBA
must audit the annual Form 468.

(2) Insurance requirement for public ac-
countant. Unless SBA approves other-
wise, your independent public account-
ant must carry at least $1,000,000 of Er-
rors and Omissions insurance, or be
self-insured and have a net worth of at
least $1,000,000.

(b) Interim filings of Form 468. When
requested by SBA, you must file in-
terim reports on Form 468. SBA may
require you to file the entire form or
only certain statements and schedules.
You must file such reports on or before
the last day of the month following the
end of the reporting period. When you
submit a request for a draw under an
SBA Leverage commitment, you must
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also comply with any applicable filing
requirements set forth in §108.1220.

(c) Standards for preparation of Form
468. You must prepare SBA Form 468 in
accordance with SBA’s Accounting
Standards and Financial Reporting Re-
quirements for Small Business Invest-
ment Companies, which you may ob-
tain from SBA.

(d) Where to file Form 468. Submit all
filings of Form 468 to the Office of New
Markets Venture Capital in the Invest-
ment Division of SBA.

(e) Reporting of social, economic, or
community development impact informa-
tion on Form 468. Your annual filing of
SBA Form 468 must include an assess-
ment of the social, economic, or com-
munity development impact of each Fi-
nancing. This assessment must specify
the fulltime equivalent jobs created,
the impact of the Financing on the rev-
enues and profits of the business and
on taxes paid by the business and its
employees, and a listing of the number
and percentage of employees who re-
side in LI Areas.

(f) Reporting of community development
information. For each Financing of a
Low-Income Enterprise, your Form 468
must include an assessment of such Fi-
nancing with respect to:

(1) The social, economic or commu-
nity development benefits achieved as
a result of the Financing;

(2) How and to what extent such ben-
efits fulfilled the goals of your com-
prehensive business plan and Participa-
tion Agreement;

(3) Whether you consider the Financ-
ing or the results of the Financing to
have fulfilled the objectives of the
NMVC program; and

(4) Whether, and if so, how you
achieved accountability to the resi-
dents of the LI Area in connection with
that Financing.

§108.640 Requirement to file portfolio
financing reports (SBA Form 1031).

For each Financing you make (ex-
cluding guarantees), you must submit
a Portfolio Financing Report on SBA
Form 1031 within 30 days of the closing
date.
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§108.650 Requirement to report port-
folio valuations to SBA.

You must determine the value of
your Loans and Investments in accord-
ance with §108.503. You must report
such valuations to SBA within 90 days
of the end of the fiscal year in the case
of annual valuations, and within 30
days following the close of other re-
porting periods. You must report mate-
rial adverse changes in valuations at
least quarterly, within thirty days fol-
lowing the close of the quarter.

§108.660 Other items required to be
filed by NMVC Company with SBA.

(a) Reports to owners. You must give
SBA a copy of any report you furnish
to your investors, including any pro-
spectus, letter, or other publication
concerning your financial operations or
those of any Portfolio Concern.

(b) Documents filed with SEC. You
must give SBA a copy of any report,
application or document you file with
the Securities and Exchange Commis-
sion.

(c) Litigation reports. When you be-
come a party to litigation or other pro-
ceedings, you must give SBA a report
within 30 days that describes the pro-
ceedings and identifies the other par-
ties involved and your relationship to
them.

(1) The proceedings covered by this
paragraph (c) include any action by
you, or by your security holder(s) in a
personal or derivative capacity,
against an officer, director, Investment
Adviser or other Associate of yours for
alleged breach of official duty.

(2) SBA may require you to submit
copies of the pleadings and other docu-
ments SBA may specify.

(3) Where proceedings have been ter-
minated by settlement or final judg-
ment, you must promptly advise SBA
of the terms.

(4) This paragraph (c) does not apply
to collection actions or proceedings to
enforce your ordinary creditors’ rights.

(d) Notification of criminal charges. If
any officer, director, or general partner
of the NMVC Company, or any other
person who was required by SBA to
complete a personal history statement,
is charged with or convicted of any
criminal offense other than a mis-
demeanor involving a minor motor ve-

§108.691

hicle violation, you must report the in-
cident to SBA within 5 calendar days.
Such report must fully describe the
facts that pertain to the incident.

(e) Reports concerning Operational As-
sistance grant funds. You must comply
with all reporting requirements set
forth in Circular A-110 of the Office of
Management and Budget and any grant
award document executed between you
and SBA.

(f) Other reports. You must file any
other reports SBA may require in writ-

ing.

§108.680 Reporting changes in NMVC
Company not subject to prior SBA
approval.

(a) Changes to be reported for post-ap-
proval. This section applies to any
changes in your Articles, ownership,
capitalization, management, operating
area, or investment policies that do
not require SBA’s prior approval. You
must report such changes to SBA with-
in 30 days for post approval.

(b) Approval by SBA. You may con-
sider any change submitted under this
section to be approved unless SBA no-
tifies you to the contrary within 90
days after receiving it. SBA’s approval
is contingent upon your full disclosure
of all relevant facts and is subject to
any conditions SBA may prescribe.

EXAMINATIONS OF NMVC COMPANIES BY
SBA FOR REGULATORY COMPLIANCE

§108.690 Examinations.

All NMVC companies must submit to
annual examinations by or at the di-
rection of SBA for the purpose of eval-
uating regulatory compliance.

8§108.691 Responsibilities of NMVC
Company during examination.

You must make all books, records
and other pertinent documents and ma-
terials available for the examination,
including any information required by
the examiner under §108.620(c). In addi-
tion, the agreement between you and
the independent public accountant per-
forming your audit must provide that
any information in the accountant’s
working papers be made available to
SBA upon request.
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§108.692 Examination fees.

(a) General. SBA will assess fees for
examinations in accordance with this
section. Unless SBA determines other-
wise on a case by case basis, SBA will
not assess fees for special examinations
to obtain specific information.

(b) Base fee. A base fee of $3,500 will
be assessed, subject to adjustment in
accordance with paragraph (c) of this
section.

(c) Adjustments to base fee. The base
fee will be decreased based on the fol-
lowing criteria:

(1) If you have no outstanding regu-
latory violations at the time of the
commencement of the examination and
SBA did not identify any violations as
a result of the most recent prior exam-
ination, you will receive a 15% dis-
count on your base fee; and

(2) If you were fully responsive to the
letter of notification of examination
(that is, you provided all requested
documents and information within the
time period stipulated in the notifica-
tion letter in a complete and accurate
manner, and you prepared and had
available all information requested by
the examiner for on-site review), you
will receive a 10% discount on your
base fee.

(d) Delay fee. If, in the judgment of
SBA, the time required to complete
your examination is delayed due to
your lack of cooperation or the condi-
tion of your records, SBA may assess
an additional fee of up to $500 per day.

Subpart I—Financing of Small
Businesses by NMVC Companies

DETERMINING THE ELIGIBILITY OF A
SMALL BUSINESS FOR NMVC FINANCING

§108.700 Compliance with size stand-
ards in part 121 of this chapter as a
condition of Assistance.

You are permitted to provide finan-
cial assistance and management serv-
ices only to a Small Business. To deter-
mine wh